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Abstract

Twenty yearsafter its adoption, the Convention on the Conservation of Antarctic Marine Living Resources
(CCAMLR) remains unique among fisheries agreements in its declared commitment to consdering the
impact of existing or proposed fisheries on the entire ecosystem, rather than on just the harvested species.
However, the recent picture of fisheries activities within the Convention area suggests a substantid — and
perhaps widening - gap between theory and practice. The fishery that has most clearly proven beyond
CCAMLR' scapacity, and which hasresulted in the most Sgnificant damageto the Antarcticevironmentin
modern timesisthat for Patagonian Toothfish, Dissostichus el eginoides. That fishery isdiscussed in more
detal below. The roots of that problem in conjunction with structurd problems that have contributed to
CCAMLR'sinability to ded with the toothfish chalenge threaten to be repested in the second-generation
krill fishery that israpidly developing in Antarctic waters. Theauthors provide suggestionsfor structurd and
procedura changes within CCAMLR to permit it to effectively manage the marine living resources of the
Southern Ocean.
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1. Introduction

The Convention on the Conservation of Antarctic Marine Living Resources (CCAMLR)® was
adopted in 1980 as the third international Antarctic agresment” under what has been termed the Antarctic
Treaty System. Itspurposewasto alow fishing activitiesin the Southern Ocean surrounding Antarctica. For
thefirg timein an internationd treety it cast the right to do this in the context of an obligation to conserve

! An earlier version of this article was presented at the 6™ International Wildlife Law Conference: The Seas and
International Law, March 31, 2001.

% Director, The Antarctica Project, Secretariat, The Antarctic and Southern Ocean Coalition (ASOC), 1630 Connecticut
Avenue, Washington DC 20009, USA, antarctica@igc.org; and Senior Advisor, Antarctic and Southern Ocean Codition,
77 Martin Avenue, Beckenham, Christchurch 8002, New Zealand, respectively. ASOC isan international coalition of over
200 Non-Governmental Organizations (NGOs) worldwide. ASOC has been active since 1977, seeking to ensure that the
unigue environmental and scientific values of the Antarctic region are recognized, respected and protected by all those
working in or visiting the region. See <http://www.asoc.org>.

3May 20, 1980, 33 U.S.T. 3476, 19 ILM 841 (1980), available at: http://www.ccamlr.org.

* Preceded by the 1959 Antarctic Treaty and the 1970 Convention for the Conservation of Antarctic Seals.



marine living resources — both targeted, and dependent and related populations and species’ - acrossthe
Antarctic marine ecosystem.

CCAMLR was established in responseto the evidence of stock collgpsefor variousfish speciesin
unregulated fisheries, and concern tha a rgpid escaation of fisheries for krill, the one to two-inch long
shrimp-like crustacean that forms the base of the Antarctic food chain, could precipitate the demise of the
Southern Ocean food chain.

To date, twenty-three® states and the European Union have become Partiesto CCAMLR and have
agreed to subject ther fishing activities in the region to regulation under the Convention. Mesetings of
CCAMLR’ s annud Commission employ consensus decison-making.

Twenty years dfter its adoption, CCAMLR remains unique among fisheries agreements in its
declared commitment to considering the impact of existing or proposed fisheries on the entire ecosystem,
rather than solely on the harvested species. However, the picture of fisheries activitieswithin the Convention
areq, particularly over the past seven years, suggests a substantia — and perhapswidening - gap between
theory and practice.” Thefishery that has most clearly proven beyond CCAMLR' scapacity, and which has
resulted in the most Significant contemporary thregt to the Antarctic environment, isthat for the Patagonian
Toothfish, known by its Latin name, Dissostichus eleginoides. Theroots of that problem, in conjunction
with structurd problems within CCAMLR that have contributed to its ingbility to ded with the toothfish
challenge, threaten to be repeated in the second-generation krill fishery currently developing in Antarctic
waters.

2. CCAMLR and Development of the Fishing Industry

The core problem is that CCAMLR, created more than twenty years ago primarily to address
politicaly sendtive issues of contested sovereignty in Antarctica, is ill equipped to confront the globa
transformetion in organization and scae of high seafisheries. Fisheries activities in Antarctic watersin the
1970s and 1980s were more limited in the scale and scope of targeted species, largely employed asingle
methodology (trawls) and were accordingly redtricted by ice conditions. Antarctic fishing dso involved
fewer gates. Perhapscriticaly, the vesselsemployed were under effective control by theflag state that was
amogt without exception itsdf a Party to CCAMLR.

The negotiation and adoption of CCAMLR provided ameans of regulating anew Antarctic fishery
that would otherwise haveinduced political and environmenta stresses. It was, nonetheless, ardatively low
level and uncomplicated fishery to regulate. CCAMLR was successful essentidly because its task was
smple.

This has now changed. We now see a massvely overcapitalized globd fishing industry with
ownership and control patterns common to transnational corporations. There is not necessarily a nexus
between flag, operations and decison-meaking, and key modalities can be changed in the course of a
voyage. In the case of Antarctic fishing operations, only part of the effective control now resides with

® CCAMLR, supra note 3, at art. I1.
® Argentina, Australia, Belgium, Brazil, Chile, France, Germany, India, Italy, Japan, Republic of Korea, Namibia, New
Zealand, Norway, Poland, Russian Federation, South Africa, Spain, Sweden, United Kingdomraine, United Kingdom,
United States and Uruguay .
"See ASOC Reportson XI11 — XIX Meetings of CCAMLR, available from The Antarctica Project, 1630 Connecticut
Ave., Washington, DC 20009, USA.
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CCAMLR Member states. Increased technica capability has extended the spatid and tempora range of
human activities. Higher latitudes and winter operations areincreasingly within therange of routinefisheries
activities. Technologica developments have aso provided more powerful fishing methodologies and
processing options.

The immediate consequence of this rapid opening up of the Southern Ocean has been amassive
assault on theintegrity of the Antarctic marine ecosystemn. The consequences of current fishing activitieson
target stocks and seabirds, including alarge part of the world' s albatross populations, are ominous, and on
apar with the earlier impacts of sediing and whaing in the region.

CCAMLR mugt baance the right to harvest fish againg the nomina commitment to ecosystem
dability and the environmentad ethic underlying this commitment. Pledging to maintain ecosystemsiis easy
when fishing activities are conducted at alow leve; however, the conflicts have become far sharper asthe
scae of Antarctic fisheries has expanded.

3. The Threatsto Fish and Ecosystemsin the Southern Ocean
3.1 Depletion of fish stocks elsewhere

After aninitid pesk in the mid-1970s, interest in Southern Ocean pelagic fisheries decreased as
fishers concentrated on more blewaters. Thiswasreinforced by the collapse of one of the primary
Southern Ocean fishing dtates, the Soviet Union, dong with other Eastern Bloc interests, and the
abandonment of the economic system that had underpinned their capacity in the region. However, with
overexploitation leading to collgpsein other fisheries, aresurgence of interest in Southern Ocean operations
IS now underway.

3.2  Effective Control of Fishing

Much of the Antarctic fishing effort is effectively under the control of invisible entities. Possibly the
most important example of thisinvolves Spain. Spanish interests own large parts of the operations sailing
under Argentine, Chilean and other Latin American states flags — states which are, like Spain itsdlf,
Members of CCAMLR. Spanish interests own or control many of the vessels operating the Illegd,
Unregulated and Unreported (1UV) fisheriesin Antarctic waters. These vesselsfly flags of convenience’and
operate out of non-Member ports, higorically Wavis Bay, Namibia, and Port Louis, Mauritius, in
particular. Spanish fishing interests are the prime determinant of the European Union’ s(EU) fishing ancein
the CCAMLR area. (Through the Common Fisheries Policy the EU has competence over al EU States
operationsin the CCAMLR area, gpart from those using vessas flagged in the French and British colonid
territories)) Spanish fishing interests have dso sought investment in, or collaboration with, Audtrdasian
Antarctic fisheries operators. While some Spanish vessels operate in Antarctic waters under the Spanish

® A “Flag State” is a State that grantsits nationality to a ship and so allows that ship to fly its flag. Certain vessel
owners or operators choose "flag of convenience” flag states becauseit is"convenient,” usually financially, for them
to do so. This convenience often arises because there isaweak "economic link" between the state and the vessel.
However, in the context of fishing, it may be advantageous to the flagged vessel because the flag state consistently
fails to ensure that vesselsflying its flag comply with applicable fisheries conservation and management measures. In
the specific case of CCAMLR, the Flag of Convenience States are not members of CCAMLR and thus vessels flying
these flags are not bound by CCAMLR’ s conservation and management measures.
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flag, the larger part of Spanish interest in fishing is hidden by the nature of globa corporate arrangements.
The system in place to manage Southern Ocean fishing— CCAMLR —is predicated on the assumption that
dates are the key players, and that an effective relaionship exists between flag and control over the
operations of vessdls flying the flag. Thisis no longer the case.

As a consequence, the sandards of proof for establishing the illegdity of fishing operations are
twenty years behind the redities of the current industry. The inspection and compliance monitoring
arangementsare laughable and pose no impediment to sdf interest. High seasfreedoms, of course, remain
virtualy sacrosanct.

3.3  New Technologies

Longlining has been widely used in other regions for some time and has emerged as the primary
method to harvest anewly targeted stock in Antarctic waters: the deepwater toothfish. It is cost- effective-
in the terms understood by the market place - and it ismoreflexibleinice conditions than the use of nets.
But it has a massve ecologicd downsde. Its very efficiency poses a serious risk of overexploitation of
targeted species. Moreover, in the absence of implementation of stringent mitigation measures, itsbycatch of
the region’s seabirds and non-target fish species s Smply horrendous. In the case of krill, the criticdl
technologicd factor is not so much the fishing method use, but the developmentsin processing that makeit
more paatable for direct human consumption, and facilitate use in more “vaue-added products.

34 A Klondike Species

The Patagonian Toothfish fetches aprice at landing of US$10.00° per kilogram. Thishigh market
vaue has been a prime factor in attracting vessals to Antarctic and in the development of longline fishery.
High commercid vaue has also been reflected in CCAMLR-Member states attitudes to management.
Pecuniary benefit to Member’ sfishing industries has becomethe prime consderation. The particular case of
the toothfish highlights a trandformation of more generd Sgnificance in governments' priorities in the
CCAMLR area. CCAML R meetings have becomelittle morethan an annua alocation of fish catch quotas,
and both the leve of fishing and the number of speciesfished areimplicitly seen as expanding without end.
Added to this are the particular problems of Illegal, Unregulated and Unreported (IUU) vessds fishing
under theflags of statesthat are not Membersto CCAMLR —adirect consequence of the high value of the
target stocks.

35 CCAMLR Decision-Making

Decison-making within CCAMLR is by consensus, which means that a sngle state can block a
consarvation initiative.'® These decisions can include the setting of precautionary catch limits for fisheries,
closing fisheries or agreeing to marine protected areas. In a consensus-based system, self-interest often
prevals. Even agreement to a decison may be conditiond. Conservation measures are treated as
recommendations only and do not have binding lega effect on a Member date that files an explicit

9This has doubled since 1998, when the price per kilogram was US $5.00.
David Bederman, CCAMLR in crisis: A case study of marine management in the Southern Ocean. in THE LAWOFTHE
SEA, 173, 169-196 (H.N. Scheiber, ed. 2000).
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objection.™

Without consensusunder CCAMLR, afishery isdeemed to be open and not subject to catch limits.
The use of consensus decis on-making was dictated by the unresolved sovereignty Stuationinthe Antarctic,
and isfound across the component treeties of the Antarctic Treaty System. For resource management and
environmenta protection, it is a Faustian bargain.

3.6 Burden of Proof

Fishing activitiesare usudly alowed to proceed until thereis adequate proof that the population has
collapsed. CCAMLR'sArticlel X, Paragraph 1 (f), statesthat conservation measures are to be formulated
on the best avalable scientific evidence. However, the Scientific Committee has been hampered by
inadequate and incomplete submisson of data by those exploiting the resources. Consequently, the
assessments of population sSzes and of the impact of the fishery on target stocks have been difficult to
perform, and the uncertainties in estimates have increased over time,

The CCAMLR Commission has often ignored the advice of its Scientific Committee. To avoid
being margindized, the Scientific Committee and its Working Groups (which meet between CCAMLR's
annua Hobart sesson and are entirely opaguein their workings) have anticipated the politica ramifications
of their suggestions prior to providing adviceto the Commission, thereby undercutting itslegaly mandated
role and the ultimate value of its advice.

Againg this background, we now look a two fisheries posing the grestest chdlenge for the
sustainable management of Southern Ocean resources, those for toothfish and krill.

4, The Case of the Patagonian Toothfish
4.1  The Status of the Toothfish Fishery in Antarctica

Since 1992, there have been limited fisheriesin Antarcticafor the Patagonian Toothfish Heghtened
interest in thisfishisaresult of the collgpse of many fisheriesin northern waters and the high price toothfish
fetches at landing: US$10.00 per kilogram States have been compelled under domestic pressures from
fishersto set catch limitsabove precautionary levels, eventhough thereislimited information on biology and
population size. From asingle fishery in 1992 around South Georgia (Subarea 48.3), toothfish fishing had
gpread across the entire Southern Ocean by 1997.

CCAMLR has the mandate to establish regulations for Member dates to guard againg the
expanson of afishery faster than is warranted by the acquisition of data. In many casesit has adopted
strong precautionary conservation measures'? that limit the size and scope of afishery.

However, in addition to the increasing number of legd or regulated toothfish fisheries, there has
been an escalation in lllegd, Unregulated, and Unreported (IUU) Patagonian Toothfish fisheries. (For
convenience, we genericaly refer to these as ‘illegd’ or ‘pirate fisheries, athough under the Food and

Hd.
12 See, for example, CCAMLR Conservation Measure 196/XIX (Limits on the Fishery for Dissostichus eleginoidesin
Statistical Subarea 48.3); conservation measures arein effect for all Statistical Subareas and Divisionsin the Southern
Ocean.) (available at <http://www.ccamlr.org>)
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Agriculture Organization' s (FAO) definition of lUU, each of thesetermsrefersto different activities™) The
magority of pirate fishers use boats that are not flagged by a CCAMLR Member gate but by a flag of

convenience nation. These are dates that do not regulate the activities of their fishing vessasin any way.
Sinceitsrulesgpply only to Member states, CCAMLR has been unableto curb the growing piratefisheries.
Although religble data is notorioudy difficult to acquire from the pirate fisheries, for the past five years
catches have apparently exceeded the lega catch to a substantia degree. It is estimated that more than

eighty percent of the total Patagonian Toothfish catch —with an estimated annua vaue of US$500 million
—is caught by pirate fisheres who do not abide by internationa catch limits.

Despite CCAMLR's measures to put an end to these fisheries, at its 2000 meeting CCAMLR
edimated that pirate fisheries took nearly fifty percent more toothfish than in the previous year. If pirate
fishing continues & its current rate, scientists estimate that Patagonian Toothfish populations could be
commercidly extinct in less than three years. This has dready occurred in one area of the Indian Ocean.
Toothfish are particularly vulnerable to over-fishing becausethey aredow growing, latle maturing fish. Asthe
number of fisheries has grown, the size of fish caught has decreased.

Rirate fisheries are driving more that just the toothfish populations to extinction. Each yesr, large
numbers of abatrosses and petrels are hooked and drowned in the Southern Ocean asthey divefor baits
during the setting of longlines.

In October 2000, CCAMLR’s own Scientific Committee estimated total seabird bycatch from
pirate fishing in the Convention area at between 105,900 and 257,000 birds over the preceding four
years.™ This figure includes some 21,900 — 68,300 al batross, 5,000 — 11,000 giant petrels and 79,000-
178,000 white-chinned petrels. Theselevelsof depredation (to which must be added the smdler lossesdue
to the regulated fishery) are completely unsustainable for the species and populations concerned.

CCCAMLR has imposed mesasures to mitigate this incidenta mortdity for the fisheries it
authorizes™ Pirate operators, of course, do not comply with these messures. Unfortunately, compliance by

¥ 1UU Fishing (Adapted from the United Nations Food and Agriculture Organization International Plan of Action to
Prevent, Deter and Eliminate I1legal, Unreported, and Unregulated Fishing, Adopted by the 24th session of the Committee
of Fisheries, Rome, Italy, 26, February - 2 March 2001) Illegal Fishing: Fishing activities conducted by national or foreign
vesselsin waters under the jurisdiction of a State, without the permission of that State, or in contravention of its laws and
regulations; conducted by vessels flying the flag of States that are Parties to a regional fisheries management
organization but operate in contravention of the conservation and management measures adopted by that organization, or
relevant provisions of the applicableinternational law; in violation of national laws or international obligations, including
those undertaken by cooperating States to arelevant regional fisheries management organization. Unreported Fishing:
Fishing Activities which have not been reported, or have been misreported, to the relevant national authority, in
contravention of national laws and regulations; fishing activities undertaken in the area of competence of arelevant
regional fisheries management organization which have not been reported or have been misreported, in contravention of
the reporting procedures of that organization. Unregulated Fishing: Fishing activities conducted in theareacf goplication
of aregional fisheries management organization that are conducted by vesselswithout nationality, or by those flying the
flag of a State not party to that organization, or by afishing entity, in amanner that is not consistent with or contravenes
the conservation and management measures of that organization; in areas or for fish stocksin relation to which there are
no applicable conservation or management measures and where such fishing activities are conducted in a manner
inconsistent with State responsibilities for the conservation of living marine resources under international law.
¥ The lower figureis calculated on the average catch rate for all fishing operationsin the regul ated fishery; the upper
figure on the basis of the highest rate for any cruisein the regulated fishery. Since the cal culations are based on what is
likely to be better behavior in the legal fishery, the actual 1UU figures are probably higher
1> Conservation Measures for all fisheries specify opening and closing dates. These dates attempt to minimize fishing
activity during the breeding seasons of albatrosses and petrels. Conservation Measure 29/X1X prohibits nighttime
setting, offal discharge during line setting, and specifies gear modifications to minimize interactions with seabirds.
(Conservation Measures available at <http://ww.ccamir.org>).
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the authorized regulated fishery isaso far from perfect—infact, CCAMLR has started ablack list of repest
offenders in the regulated fishery.

In an effort to ensure compliance amongst Members and to combat pirate fishing, CCAMLR has
adopted a number of conservation measures, including:

1. Requiring commercid fishing vessdls and gear to be marked in accordance with internationa
standards (CM 146/XVI1). Thiswould permit identification of retrieved gear from the water;

2. Requiring Port States to ingpect Contracting Party vessdls that enter their ports prior to the
offloading or transshipping of their caich (CM 147/XVII). If there is evidence that fishing in
contravention of CCAMLR had occurred, the Hag State must be informed so that it can decide
what action is required. The attempt to extend this measure to require ingpection of Non
Contracting Party vessalswaswatered down to arequirement that Members advise the Secretariat
of any vessels denied port access or permission to land or transship toothfish;

3. Requiring mandatory placement of vessel monitoring systems (VM) on board fishing vessds (CM
148/XVI1). This measure only entered into force on December 31, 2000. Unfortunately, krill
vessdsare excluded from the measure (theimplications of which are discussed later inthisarticle).
VMS are invaluable ads to remotely monitoring the location of vessds;

4. Adoption of ascheme to promote compliance by non-Members (CM 118/XVII). Membersare
required to ingpect a non-Member vessd when it entersits port if the vessel was Sghted fishing in
the Convention Area. Vessdls of non-Membersfishinginthe CCAMLR areaare presumed to be
undermining CCAMLR's measures pending an inspection. Ingpection includestheright to inspect
the VMS records as well asthe vesd;

5. Prohibiting fishing in the Convention Area except pursuant to a licence issued by a Contracting
Party (CM 119/XV1). This measure specifies the conditions under which such licence could be
issued and requiresaMember to ingpect dl itsfishing vessals upon departing from and returning to
itsport. A proposd to prohibit thelicencing of vesselsthat have undermined CCAMLR'smeasures
in the past, thus decreasing the incentive to reflag, was blocked;

6. Prohibiting directed fishing for Dissosti chus spp. except in accordance with conservation measures
(CM 149/XV11).

Adoption of the Catch Document Scheme (CDS) by CCAMLR at its 18" meeting in 1999
gppeared to be auseful firgt step in bringing pirate fishing of toothfish under contral. It isintended to dlow
Membersto track the internationd trade in toothfish and to oblige Members not to import illegaly caught
fish. However, the CDSwill not stopillegd fishing for toothfish. Thiswill only occur if importing Sates Sart
to rgect landings of toothfish of questionable origin, thus taking away the economic incentive to poach.

Under the CDS, Members are required to ensure that:

(1) Dissostichus spp. imported to or exported from its territorieswas caught in amanner consistent with
CCAMLR's Conservation Measures,

(2) (2) each of its authorized flag vessal's engaged in toothfish fishing completes a Dissostichus catch
document (or DCD) for each landing or transshipment; and

(3) (3) each landing or transshipment of Dissostichus spp.is accompanied by a completed catch
document. Further, it is expected that the authorization to fish for toothfish be linked to the
demondrated ability of the vessd to comply with dl CCAMLR Consarvation Measures, including
those to minimize segbird bycatch.



Non-Members may issue catch documentsto their flag vessalsthat intend to harvest Dissostichus
op. Since an officid of the issuing country must vaidate the catch document, the expectation is that the
information contained in the document will be accurate. It is, however, unredigtic to assume that non-
Members will only issue DCDs if a vessd has demondrated the ability to comply with CCAMLR's
Mmeasures.

Although participation inthe CDSisonly compulsory for CCAMLR Members, an Action Planwas
adopted to diplomaticaly persuade norn- Member statesto participatein the scheme and act in accordance
with CCAMLR. In any event, dl shipments of toothfish, regardless of location of harvest or flag of
harvesting vessd, must be accompanied by a catch document in order to be imported by a CCAMLR
Member. However, the effectiveness of the scheme hinges on the veracity of the catch document, which
relies on little more than the word of the master of each vessd.

Although the Catch Documentation Schemeisagood first step towards ending theillegd toothfish
fisheries, it needs to be strengthened consderably to be fully effective. The following matters need to be
addressed:

Thereis no requirement for independent verification. Verification mechanisms mugt, a aminimum,

require Vessd Monitoring Systems and independent catch procedure reporting for issuing acatch

document.

Verification procedures should ensure compliance with CCAMLR objectives. In the event of

doubt, a catch document should not be issued.

Toothfish should only be imported if accompanied by a complete, independently verifiable catch

document.

Importing states should require advance notice of an incoming shipment to ensure that there is

sufficient timeto review the catch document and crosscheck thevdidity of theinformation provided

with the Hag State. Thisis adeficiency in the U.S. regulations that implement the CDS.

A clear, compulsory and enforceable procedure is required for the transfer of information about

catch documents between Members, importing states and the Secretariat. This should include the

required reporting timeframe and a facility to provide trangparency for non-government

stakeholders.

CCAMLR should develop informetion exchange mechanisms with other trade authoritiesto identify

toothfish consgnments/catchesthat may have € uded monitoring through the established CCAMLR

systems.

All CCAMLR Members should implement the scheme before the next meeting of CCAMLR in

October 2001.

Catch documents should only beissued to vessd sthat can comply with al CCAMLR Conservetion

Mesasures, including seabird bycatch mitigation measures.

CCAMLR should specify actionsto betaken by Membersto prevent undocumented toothfish from

entering the market elsewhere  Undocumented catch should be confiscated and destroyed.

Currently,

o thereisalack of specificity of what action should be taken againgt noncompliant vesselsand

agents,

dtates are not required to confiscate attempted imports of illegd toothfish, and

0 thereisno direction on what a state should do with confiscated catches (specifically those not
accompanied by a catch document).
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Sanctions should beimposed on importers and flag Statesthat attempt to import pirate toothfish, or
toothfish without a catch document.

Port gtates that have not implemented the CDS should not be used for the import or export of
toothfish.

Vessds or beneficid ownersof vessals, which have previoudy beeninvolvedin lUU fishing should
not receive licenses for toothfish fishing.*®

To date, implementation of the CDS has been uneven. Argenting, Audtrdia, Chile, France (for its
dependent territories), Japan, Korea, New Zedand, South Africa, Spain, UNITED KINGDOM (for its
dependent territories), Uruguay and the United States have implemented the CDS. The European Union
(EV) hasnot yet implemented the CDS, which meansit has not been implemented by its Membersthat are
party to CCAMLR: Belgium, Finland, France, Sweden, and UNITED KINGDOM (athough Spain opted
toimplement it provisondly). Additionaly, Brazil, India, Poland, Russaand United Kingdomraine have not
implemented the CDS, dthough the FAO maintainstoothfish catch statisticsfor Indiaand Brazil. At the 19"
CCAMLR mesting in 2000, it was agreed that norrimplementation of CDS would no longer be an
acceptable reason for not having a DCD, since Members had now had a year to implement the scheme.
(Many Members had used the nonrimplementation of CDS as an excuse for importing non-certified
toothfish during itsfirst year of operation.)

The use of consensus decision-making within CCAMLR hasmeadeitimpossibleto establish marine
protected areas, despite their vauefor the conservation of marinelife, and in particular, the conservation of
Petagonian Toothfish A recent example comes from the 2000 CCAMLR meeting where fishing states
blocked a proposal to establish a marine protected area around the Baleny Idands. The Balleny Idands
merit protection since they support the greatest avian and sed species divergty outside the Antarctic
Peninsula. CCAMLR was unable to reach consensus on endorsing the proposa, primarily because of
concerns over limiting potentia fishing areas rather than with the scientific and environmenta merits of the
proposal.

Itistherefore gpparent that although CCAML R hasthe mandate and ability to manage the Southern
Ocean marine ecosystem, the politica will islacking. Thefollowing actions need to betakenfor CCAMLR
to take effective control of Southern Ocean fisheries and return to the conservetion convention it was
intended to be:

1. The CDS needsto be strengthened:;

2. Actionsto ensure sound management and enforcement of fisheries should be implemented at the
internationa level, but ultimatdy the effectiveness of the Members resporse is the only true
measure of CCAMLR' s success. Mogt of the vessels that are engaged in toothfish fishing are not
flying the flag of CCAMLR Members. Given that non-Members are not required to fish in

®The 2000 meeting of CCAMLR was unable to reach agreement on a Conservation Measure prohibiting the use of
ports by states that have not implemented the CDS. Instead, agreement was reached on a Resolution that encourages
Members to discourage their flag vessels from using ports of states that have not implemented the CDS. Similarly, the
attempt to agree on a Conservation Measure prohibiting the licensing of vessels previously engaged in pirate fishing
was watered down to a Resolution, which merely encourages— rather than requires- Membersto avoid flagging a
non-Member vessel which has engaged in |UU fishing. Two additional Resolutions were agreed calling on Members
to ensure that their flag vessels authorized to fish for or transship Dissostichusspp. on the high seas maintain an
operational VMS; and calling on Acceding States and non-Members to implement the CDS. Unlike Conservation
Measures, Resolutions are not binding.
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compliance with CCAMLR’'s measures, all Members need to create and enforce effective
disncentivesto reflagging, so that this route to evading compliance with conservation measuresis
closed;

Nationds of CCAMLR Members own many of these reflagged vessels. These states need to
cregte disincentives to permit reflagging to flags of convenience. In particular, fishing permits or
licenses should be denied to vesselsand to the owners of vesselsthat reflag to flags of convenience.
CCAMLR Members should follow Norway's lead and permanently prohibit vessals caught in
pirate fishing from being flagged;

Fishing permitsand licenses should aso be denied to dl vessasthat cannot demondtrate their ability
to comply with dl CCAMLR Conservation Measures, including those that intend to mitigate
incidental sesbird mortdlity;

CCAMLR isnat ableto ensure that its measures are being faithfully implemented. The creetion of
an enforcement regime with the cgpacity to curb both illegal activities and the unregulated activities
of non-Members is therefore an urgent priority. These measures must include the imposition of
sanctions on those dates that permit their fishers to contravene CCAMLR'sS measures. A
combination of port, trade, fishery management and vessd monitoring measures are urgently
needed. This enforcement regime should include:

The adoption of an enforcement protocol. Currently, enforcement is only occurring in those
waters within nationd Exclusve Economic Zones, leaving the rest of the waters in the
Convention Areaopen toillegd fishing. The argument that year-round legd fisheriesprovidea
presencethat detersillega fishing isoptimistic at best, and would not be necessary if therewas
a CCAMLR enforcement regime whose sole purpose was to patrol the waters of the
Convention Area. Thesgnificant cost of such patrols may bethe unavoidable price of ensuring
compliance with the Convention.

Greatly increasing the use of vessels and arcraft dready operating within the Treaty Areato
detect, track and report the presence and activities of pirate fishing vessds; and

Cooperation in the use of sadlites to detect, track and monitor illega, unreported or
unregulated fishing and fishing-support vesselsin red time,

Populations of toothfish occur within CCAMLR’ swaters, on the high sees, and within the EEZs of
severd dates. One step toward more effective sustainable management of toothfish would be to
harmonize the regul ations governing toothfish fisheriesthroughout the Southern Ocean & the highest
levd. Thus, states with populations of toothfish within their EEZs should fully harmonize the
management of these populations with CCAMLR’s measures,

Marine Protected Areas should be designated to safeguard large parts of the Antarctic marine
environment from the escdating impact of human activity;

Fisheries should be opened only if there is sufficient scientific information that a population can
sugtain ether alimited or commercia fishery. While CCAMLR' sfishery regulations are supposed
to reflect the tenets of the precautionary principle, in most cases, they reflect political compromises
that often run counter to the sound management of fisheries,

CCAMLR isrequired to consider theimpact of afishery on the entire ecosystem including sesbird
mortdity. All fishing methods that contribute to seabird mortaity must be prohibited;

10. Members whose vessdls, nationals, or companies have taken part in illega or unregulated fishing
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must take dl necessary stepsto enforce therules againgt their fishers, regardless of whoseflag they
fly. Other Members might usefully bok to their obligations to identify such breaches of the
Convention, and to seek recourseto agreed internationa meansto encouragerecacitrant Members
to comply;

11. Non-Member stateswith Southern Ocean fisheries should join CCAMLR. By dlowing Satesthat
are not Members of CCAMLR to participate in the Catch Documentation Scheme, CCAMLR s
tacitly approving fishing by non-Membersin CCAMLR watersby creating ade facto category of
membership. This, in effect, legitimizes pirate fishing while creating a category of membership with
wesker environmenta obligations. It leaves CCAMLR and Member Stateswith no substantiveway
to determine or enforce compliance with the full range of CCAMLR’s Conservation Measures.

4.2 The Casefor a Moratorium on Toothfish Harvesting

It isinsupportable to continue the present ‘legd’ CCAML R-mandated fisheries of toothfishin
thefaceof ared catch sofar abovewhat CCAMLR estimates asa precautionary level, and which provides
aready cover for ‘laundering’ illegdly caught fish in the marketplace. Furthermore, the large pirate fishery
ubgtantidly undermines the capacity for scientific and environmenta management of the impactsof overdl
fisheries activities on target species, on highly endangered bycatch species, and on other aspects of the
Antarctic marine environment. In thiscontext, a proposed moratorium on al toothfish fishing isnecessary to
giveforceto the ‘ ecosystem asawhol€e principle thet lies at the heart of CCAMLR.

The Antarctic and Southern Ocean Codlition and the environmental community thet it represents
believesthat acritica short-term measuretoward ending 1UU or piratefishing and its devastating by-catch
of dbatrosses and petrelsisfor CCAMLR to agree a moratorium on the legdl fisheries for Antarctic and
Patagonian toothfish.* The moratorium should be established in the CCAMLR area, and in the EEZs of
Member gates, and maintained until:

Firate toothfish fishing has been brought under control;

Necessary hiological and demographic information on the population or populaionsis available
(including information on population structure, pawning grounds, and recruitment) from dedicated
scientific research programmes conducted by nationa agencies or under their direct control;

A trade system is in place that provides independent verification of the source of the catch. This
should include developing the Catch Documentation Scheme into a verifiable catch certification
scheme under CCAMLR,; and

Incidental catches of abatross and petrels are essentidly diminated.

Itisadsoimperativetha Membersand theinternational community adopt and support other toolsto
complement the CDS, such asalisting under CITES Appendix |1 for gpecies such as Patagonian Toothfish.
CCAMLR's Conservation Measures only gpply to 23 Member states and the European Union. A CITES
ligting for toothfish will expand binding trade regulations to the more than two hundred Member states of
CITES. Thesetoolswill add significantly to the ability of CCAMLR torid thewatersunder itsjurisdiction of
illegd activity. The adoption earlier thismonth of the FAO' sInternationa Plan of Action (IPOA) on lllegd,

" ASOC, Report of the Antarctic and Southern Ocean Coalition (ASOC) to the XIX Meeting of the Convention on
the Conservation of Antarctic Marine Living Resources, 4, 1-9, CCAMLR-XIX/BG/26 (2000).
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Unregulated and Unreported fishing is agood step in this direction.™®

5. The Resumption of Interest in Krill

It was in many respects the planned harvesting of krill, rather than whitefish, which triggered the
negotiation and adoption of CCAMLR in thefirst place. Krill are akey component of the Antarctic marine
ecosystem. ™

Krill catches in the CCAMLR area peaked at 528,201 tonnes in 1981/82, then declined to
357,538 tonnes in 1990/91 due to marketing and processing problems. The collgpse of the Soviet Union
and removd of subsdiesfor itsfisheries, dong with convulsons affecting thefishing states of Eastern Europe
inthe early 1990s, reduced the annual catch further. For the past decade the annual catch hasbeen under a
third of the 1990/91 figure — somewhere between 80 and 101 thousand tonnes, apart from a spike in
1994/95.

However, we are about to see arenewed and subgtantialy increased interest in krill harvestinginthe
CCAMLR area. In 1999/2000 the reported catch by the states fishing for krill was 101,286 tonnes (Japan
- 67,188; Poland - 20,721; Uruguay - 6,948; Korea- 5,444 and Ukraine- 955 tonnes). For the 2000/01
season, Russia, South Africa, the United Kingdom and the United Stateshaveindicated their intentionsto
fish for krill in addition to these five Sates..

Even a the present levd of the fishery, data reporting requirements are not being met. Thisisin
breach of Conservation Measures 32/X and 40/X, and comes despite the Scientific Committee’ s cdl for
data on krill economics and conversion factors which are essentid in order to caculate catch trends and
actud catch respectively. Japan in particular has continued to argue that thisis commercialy confidentia
information. This sort of thinking — and the related resistance to placing internationa observers on krill
vessels—isadirect chdlenge to the scientifically-based management regme that is supposed to underpin
CCAMLR. It doesnot augur well for ourability to manage agreetly expanded krill fishery inan ecologicaly
sugtainable manner. Aswith toothfish, theredlity isthat if industry and its sponsoring states do not think they
will like the answer, they prevent the question being asked.

Asapreparatory step for thisexpanded interest in harvesting, asynoptic krill survey was conducted
using Japanese, Russan, United Kingdom and US vessedlsin CCAMLR Statistica Subareas 48.1, 48.2,
48.3 and 48.4 (Antarctic Peninsulaand Scotia Sea) in the austra summer 1999/2000. Thekrill biomassfor
this areawas calculated a 44.29 million tonnes.

On this basis, a the 19" Meeting of CCAMLR in 2000, the Scientific Committee recommended
(and the Commission confirmed) raisng the potentia yield for krill in Area 48 as awhole to four million
tonnes annually.

' In March 2001, the Food and Agriculture Organization of the United Nations completed negotiations on an
International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported, and Unregulated Fishing. Member
nations approached the negotiations by thinking of the IPOA as atoolbox to assist them in developing Nationa Plans of
Action. Thetoolsincluded measures to be taken by port states, flag states, and coastal states, aswell as market related
measures to restrict the trade in 1UU fish products. The final document, which is voluntary, is riddledwithloopholesand
weak language and reflects alack of political will on the part of some fishing statesto attack the growing problem of [UU
fishing. However, it does offer some useful basic guidelines: Port states should not import 1UU fish products, flag dates
should ensure that their vessel s and nationals do not engagein 1UU fishing activities, and market related measures can be
auseful tool in tracking the trade in fish products and to restrict the trade in [UU fish products.

¥ INIGO EVERSON. KRILL: BIOLOGY, ECOLOGY AND FISHERIES (2000).
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Using the proportion of survey transects conducted in each of the Subareas in Area 48, the
Scientific Committee estimated potentia yields in these subareas as”:

1.008 million tonnesin 48.1
1.104 million tonnesin 48.2
1.056 million tonnesin 48.3
0.832 million tonnesin 48.4

A messure of the uncertainties in these sorts of caculaions is that a the same meeting, the Scientific
Committee found it necessary to revise its biomass calculation downward for another Subarea- 58.4.1 -
from 6.67 million tonnes to 4.83 million tonnes (with a potentid yield of 0.44 million tonnes).

Various dams for the sgnificance of the krill synoptic survey were made by its proponents in
Hobart, not the least being that it wasthe largest operation ever mounted in support of CCAMLR activities.
Thismay bethe case, but if so, that ishardly comforting. The survey was asingle season survey in one part
of the CCAMLR aea, and one largely driven by commercid harvesting interests. Its key scientific
participantswere essentidly confined to krill biologists. The consequences of large-scaekrill harvesting on
other components of the Antarctic marine ecosystem were not serioudy examined— aremarkable Stuation
given CCAMLR’s declared purpose.

The outcomes of thissingle and partid survey may have far reaching implications across the entire
marine ecosystem and beyond Area 48. Whatever its scientific merits, this survey created anew politica
departure point for krill harvesting in Antarctic waters. The Scientific Committee recommended krill biomass
surveys proceed in other areas as soon as possible, and proposed Subareas 88.1/88.2 in the Ross Seaad
the area around Bouvet (Subarea 48.6 — high South Atlantic), thelatter Specifically because no fishing had
as yet occurred there.

Whilg the estimated potentid yields for Area48 are not immediately likely to trandate into actud
catches, the increase in the estimated harvest is dramatic. Once one even Sartsto consider yields around
four million tonnes, oneistaking about amgjor globd fishery, and probably onein thetop ten globdly. To
place thisin context, the globa marine fish catch was around 95 million tonnesin 1995 according to FAO
datistics. Onewould expect an extremely careful and precautionary approach to anew large-scaefishery,
particularly one affecting a keystone species of the Antarctic marine ecosystem.

At the 19" Meeting of CCAMLR, parties conducting fishing operationsin the region advocated
rasing theso-called ‘trigger level,’ the catch leve which requires management onthebassof smaller aress,
from the present 620,000 tonnesto 1,000,000 tonnes. Fortunately, the Commissionwas persuaded thet the
exiding level should remain, dthough it seems likely that this issue will be revigted a future CCAMLR
meetings.

Almost unnoticed amidst the excitement over the new krill bonanza, the Scientific Committee
advised that it would take another fiveto ten yearsbeforethekrill needs of land-based predators (seabirds
and sedls) would be well enough understood to enable management of the krill fishery consstent with the
Convention’s Article 1. Indeed, opinion amongst seabird biologists seemsto be that thiswill require ten
rather than five years There is dready some evidence of krill-predator demand exceeding supply in the
1990sand of likely significant impactson Antarctic krill stocks of dimate change# Understanding of the

% Anon. Report of the Nineteenth Meeting of the Scientific Committee, 26, 1-79 (CCAMLR, 2000).
“ British Antarctic Survey, Food availability changes for natural predatorsin the Southern Ocean,
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krill demand of marine predators (such as cetaceans, fin-fish, and squid) seemsto be further away.

It is surdly not an encouraging prospect when CCAMLR Members gppear unwilling to show
forbearance and restraint in relation to fishing for krill — thevery fishery for which they negotiated CCAMLR
20 years ago.

6. Conclusion

What isat stake here? Plainly, the sustainability of the present fisheries, sometaxathat are caught as
bycatch or otherwise adversely affected by fisheries activities, and theintegrity of thewider Antarctic marine
ecosystem are all at stake. Absent fundamental changesin the regime’ sfisheries management policies, we
can expect unsudtainable harvesting of speciesthat may be targeted in the future and additiona damageto
the ecosystem. That this should be happening a the opening of the 21% Century in the most remote part of
our planet should be cause enough for concern. Where isthe evidence that we have learned from the sorry
history of boom and bust fisheries around the globe? Why is the precautionary principle flouted by the
partiesto CCAMLR, despite the fact that it was deemed acritical principle of sustainable development at
the United Nations Conference on Environment and Development? Arewe redly il prepared to gamble
extinction of charismétic creatures such as a batrosses, penguins and seds— and what doesthis say about
our level of environmental commitment to Antarctica, or globally?

However, the risks are even broader than ecologica consderations. Our failure to prevent these
assaults on the Antarctic environment congtitutes afailure of the politica and legd process. To the degree
that CCAMLR fails, it weskens the wider Antarctic Treaty System of which it is a part. It ultimately
undermines the clams of ATS parties, before the United Nations and in other internationd forums, that
Antarcticais safe under their sewardship.
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