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Abstract

The notion of sustainable development has become, over the last fifteen years, an integra
pat of internationd environmentd law and policy. It is recognition that environmenta
issues do not exig in a vacuum, but rather are pat of much wider Sructurd issues
involving both economic and socid dimensons.  However, does this concern for
sugtainable development now mean that protecting the naturd environment is no longer
about ecologicd conservaion per se, but rather is smply about ensuring an adequate
environment to maintain economic development? And if so, what of those environments
where the economic vaue is a secondary congderation? Or where human activity has a
disproportionate effect? Can sugtainable development be interpreted in a way that
reconciles these seemingly opposite demands? This paper examines these issues from the
perspective of the 1991 Madrid Protocol on Environmental Protection to the 1959
Antarctic Treaty. It will suggest that sustainable development is a broader concept than
one that smply requires an instrumentad gpproach to environmenta protection. In fact,
the paper will conclude that sustainable devdlopment is a relaively meaningless notion if
it does not dso contain a strong eement of environmenta conservation, and not only in
such ecologicaly important areas as Antarctica

Keywords
Antarctica; Madrid Protocol on Environmental Protection.
Editor’s note The text of the Madrid Protocol on Environmenta Protection is avallable
on the American Sociely of Internationd Law's Wildlife Interex Group webste
www.edink.net/~aslwildlife/documents
1. Introduction

Antarctica is unique; it is the “coldest, windiest, highest, driest, least inhabited,
most desert-like’ 2 of dl continents® It is surrounded by ocean, with no indigenous

human population. Its land area is around 14 million kf, with over 98 per cent of that
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covered by ice. The ice extends seawards to form floating ice sheves, with many being
hundreds of kilometres wide. Beyond the ice shelves, the sea freezes to form pack-ice,
which, in winter, has an average area of 20 million knf. As wel as playing host to
numerous unique ecosystems — both terrestrid and marine — Antarctica has a centrd role
in determining the Earth's climate and oceanic circulation patterns.  Its vast amount of ice
(which holds 90% of the planet’s freshwater) ensures that the Earth does not ‘over-heat’,
as well as determines the currents of dl the mgor oceans. There should be little doubt
that the Antarctic is an extremely important place, not only in politica, geographicd and
environmenta terms, but dso in the wider consciousness of the internationa community.
With its rdatively prisine environment and lack of human contact, it has fascinated
explorers and scientists dike. Moreover, Antarctica has a sui generis pogtion within the
international community, which adds to its importance*

Neverthdess, Antarctica faces a number of chdlenges, many of which have
ggnificant environmenta implications.  As will be detaled bdow, it is incressngly
affected by human activity, not only in terms of activities that teke place within the
Antarctic region, but adso because of activities occurring esewhere that may have
transboundary or globad implications. It was primarily because of increasng concerns
about the threats to the Antarctic environment that the 1991 Madrid Protocol on
Environmental Protection was concluded.® Moreover, its negotiation came a the same
time as the wider internationd community was preparing for the 1992 UN Conference on
Environment and Development & Rio de Janeiro. Central to these preparatory talks was

the concept of “sustainable development,” the notion that economic and environmenta

4 Onthelegal status of Antarctica, see below.



issues should be mutudly supporting, and that environmental problems are dso economic
problems, and vice-versa. It was a concept that quickly found a lot of support within the
internationd community. However, the actud implications of sugtainable development
remained — as they ill do today — somewhat dusive. Of particular concern was whether
the introduction of economic and developmenta issues would prove to be an impediment
to effective internationd environmenta law and policy. This is a paticular concern in
relation to the Antarctic because, up to this point, there has been little human activity
there other than nature conservation and scientific research.  What effect the notion of
sugtainable development will have on the bdance between environmenta preservation
and human activity in Antarctica remains unclear.

This paper explores the conceptua relationship between sustainable development
and the 1991 Madrid Protocol, and considers whether the provisons of the Protocol can
help the internationd community to undersand more fully the wider implications of the
concept. In particular, it relates sustainable development to the Protocol’s ban on minera
resource activities, its requirement of environmental impact assessments, and the generd
principles that underpin the Protocol. The paper is divided into three sections. The first
section provides a brief overview of the concept of sustainable development. The second
section looks a the nature of the Antarctic environment, the threats to that environment,
and the internationd law that governs Antarctica. Findly, the third section provides a
detalled study of the reasons for protecting the Antarctic environment to be found in the
Madrid Protocol, and whether such objectives are compatible with the principles behind

sustainable devel opment.

® Protocol on Environmental Protection to the Antarctic Treaty, 4 October 1991, 30 ILM 1461 (1991). The
Protocol entered into force in January 1998 following ratification by Japan.



2. Sustainable Development

The concept of sustainable development is an attempt to reconcile the objectives
of environmental protection and economic and socid development; its endorsement by
the internationd community is recognition of ther mutud importance and
interrdlationship.  Despite the lack of a définitive meaning, sustainable development is
now the saed am of both international and national economic and environmenta
policies, with ‘integration’ being an oftenrused ‘buzz-word’.® Much of the present
interest in the concept is the result of the 1987 report of the World Commisson on
Environment and Development, an independent body established by the UN Generd
Assembly.  The report, Our Common Future, endorsed the concept of sustainable
devdopment as a “framework for the integration of environment polices and

development strategies”’

Moreover, the World Commisson gave further credence to the
concept by agreeing on a common definition — known as the ‘Brundtland definition’ after
the Commisson's Char, Gro Harlem Brundtland. The World Commisson defined
sugtainable development as “development that meets the needs of the present without
compromising the ahility of future generations to meet their own needs”® Whilgt this has
never been recognized as the officd definition, it is as cdose as the internationd
community has come to defining sustainable devdopment. Of interest are the ‘two key
concepts which the World Commission argues are integrad to the definition, viz., the

“concept of needs, in particular the essential needs of the world's poor”; and the premise

that rather than there being environmenta limits to economic growth, there are
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technologicd and socid limitations to the ability of the environment to meet present and
future needs. This second concept was particularly controversd as it explicitly rejected
elier theories that had argued that the environment imposed limitations on the leve and
extent of human adtivity.” The World Commisson believed economic growth was an
essentid dement for the achievement of sudainable devdopment. It fdt it could
reconcile increasing economic growth with improved environmental protection because
improvements in technology and socid organization would enable better — i.e, more
efident — use of the planet’s resources and thereby permit continued growth without
damaging the environment.*® In this respect, Our Common Future has been criticized as
technocentric, even cornucopian, in its attachment to technology and beief in its
potentidl.  Some have argued that “achieving full growth potentid”!! is incompatible with
environmental protection'? and that the report does not recognize this. However, less
than two pages later in the report itsdlf, the World Commisson notes that there are
“ultimate [environmental] limits’ and tha technologica advances cannot dways support
continued economic growth.’®*  Moreover, the report dso highlights the fact that some
societies, such as developed States, dready live beyond the environment's ability to
continue to sustan such behaviour in the future — with the implication that such

behaviour needs to cease.*

81d. a 43.
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An dterndtive view supported by many is that suggested in Caring for the Earth —
A Strategy for Sustainable Living, a 1991 joint report by the World Conservation Union
(IUCN), the United Nations Environment Programme (UNEP), and the World Wide
Fund for Naure (WWF). It defined sustainable development as “improving the qudity
of human life while living within the carying capadity of supporting ecosystems”*®
Unlike the Brundtland definition, it does not see environmertad protection merdy as
supporting human development. It explicitly recognizes tha al human activities occur
within the planet’'s ecosysems and should not go beyond that which they can support.
Whilg this implies (as did the Brundtland definition), respect for the environment so that
future generations will have an adequate environment in which to live it dso implies an
intrindc respect for the environment. This respect is something that was somewha
lacking in the World Commission report. As Caring for the Earth makes clear, “[jJust as
human societies are interdependent and future generations are affected by our present
actions, s0 the world of nature is increasingly dominated by our behaviour.”® The report
lays down some basic dements that, it argues, comprise sustainable development. These
include improving the qudity of human life, consarving the Earth’'s naurd resources,
minimizing the depletion of nonrenewable resources, and keeping within the Earth's
carying cgpacity. Of paticular interest is the acknowledgement that whilst economic
growth has a part to play in improving the qudity of human life, it is not a “god in itsdf,

nor can it go on indefinitely.”*’

Regarding conservation, there are three objectives to be
achieved, viz.,, “[thg] maintenance of essentid ecologicd processes and  life-support

sysems, [the] preservaion of genedic diversty; [and the] sudanable utilizetion of

12 IUCN, UNEP & WWF, Caring for the Earth— A Strategy for Sustainable Living 211 (1991).
Id. at 9.



species and ecosystems.” 8

The more ecologica approach to sustainable development
found in Caring for the Earth arguably has the advantage over the World Commisson
report of more clearly redizing the environmental limitations to human development.
However, this is not to discredit Our Common Future, which remains a highly important
document.

Despite the importance of such reports as Our Common Future and Caring for the
Earth, neither was prepared a the intergovernmenta level amongst the actors with the
authority to influence the realpolitik. For this reason, the UN Generd Assembly
convened the 1992 UN Conference on Environment and Development (UNCED) with
the purpose of daborating “drategies and measures to hat and reverse the effects of
environmental degradation in the context of increased nationd and internationa efforts to
promote sustaingble and environmentaly sound development in dl  countries”®®
Following a detalled preparatory process, regiond, sectora, and non-governmenta
discussons, and two intensive weeks in Rio de Janeiro in June 1992, UNCED adopted by
consensus three non-hinding documents, viz., the ‘Rio Dedlaration’?® a Statement of
Principles on Forests?! and Agenda 21 — the internationa community’s plan of action for
the twenty-firs century.?> Many States dso signed the UN Framework Convention on
Climate Change®® and the Corvention on Biologicd Diversity.?* These five documents

provide the firs evidence of how the internationa community has reacted to this concern

for susainable devdopment. Of particular importance are the principles contained within

d.

181d. at 228.
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2L |d. a 480.

21d.a 9.

2 United Nations Framework Convention on Climate Change, 9 May 1992, 31 ILM 849 (1992).



these documents that seek to eucidate further the concept of sustainable development.
Whilst they are not new principles in the sense that many have appeared in earlier texts®
they do, however, highlignt what the internationd community condders to be the
important dements of sustainable development?® Of particular interest for the purposes
of this paper, are the four principles outlined below. Firdt, the principle that “ States shall
cooperate in a spirit of globa partnership to conserve, protect and restore the hedth and
integrity of the Earth's ecosystems”?’ Second, the principle that States should “protect
the resource base and the environment for the benefit of future generations’ — the
principle of ‘intergenerationa equity.’®  Third, the principle that whils States have a
sovereign right to use their own natura resources, they are obligated “to ensure that
activities within their jurisdiction or control do not cause damage to the environment of
other States or of areas beyond the limits of nationa jurisdiction” — the ‘no hant
principle.  And fourth, the principle that “where there are threats of serious or irreversble
damage, lack of full scientific certainty shal not be used as a reason for postponing cost-
effecive messures to prevent environmental degradation” — the ‘precautionary
principle’®®  Whilst these and other ‘principles may not dl be legdly binding under

internationd law,° the role that they can play is much clearer. As one commentator has

24 Convention on Biological Diversity, 5 June 1992, 31 ILM 822 (1992).
25 Many of the principles within the Rio Declaration and the other texts can be seen, in some form, in the
1972 Stockholm Declaration on the Human Environment, UN Doc. A/CONF.48/14/REV .1.
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INTERNATIONAL LAW ASSOCIATION, REPORT OF THE 66'" CONFERENCE 115-118 (1994); Sands, supra note
4; P. Mdanczuk, Sustainable Development: Some Critical Thoughtsin the Light of the Rio Conference, in
SUSTAINABLE DEVELOPMENT AND GOOD GOVERNANCE 23-38 (K. Ginther et al, eds.,1995).
27 principle 7 of the Rio Declaration.
28 Agenda 21, para. 8.7. See also Principle 3 of the Rio Declaration, Principle 2(b) of the Forest Principles,
and the preambl e of both the Climate Change and Biodiversity Conventions.
29 principle 15 of the Rio Declaration. See also Article 3.3 of the Climate Change Convention.
30 As regards the ‘no harm’ principle, the International Court of Justice in the Legality of the Threat or Use
of Nuclear Weapons (Request by the General Assembly) (Advisory Opinion) (1996) has recently
acknowledged “[the] existence of the general obligation of States to ensure that activities within their



remarked, principles “embody legd standards, but the standards they contain are more

genera than commitments and do not specify particular actions”3!

3. Antarctica: International Law and the Environment

As was noted a the beginning of this paper, Antarctica is unique — both
phydcdly and legdly.  This uniqueness was redized very ealy on in humanity’s
relationship with the continent. Following a highly successful scientific research
programme in the Antarctic during the International Geophysicd Year (1957-58), and
despite the politicd arguments over questions of sovereignty, the States involved in
Antarctica a that time redized the benefits to be ganed by putting aside their territorid
disputes and using Antarctica for “peaceful purposes only,”*? particulaly scientific
research. The Antarctic Treaty®® was signed in Washington DC in 1959 by al States
cdaming teritory (viz., the United Kingdom, Audrdia, New Zedand, France, Norway,
Argenting, and Chile), those States that reserved the right to make a clam (viz, the
United States and the Soviet Union), and a number of other interested States.  Antarctica
was defined as “the area south of 60° South Latitude, including dl ice shelves”®* These

origind dgnatories, and other acceding States that demondrated an “interest in

jurisdiction or control respect the environment of other States or of areas beyond national control is now
part of the corpus of international law relating to the environment,” 1CJ Report (1996) 226, at 241-242.

31 D. Bodansky, The UN Framework Convention on Climate Change, 18 YJL 501 (1993).

32 On the history, law and politics, see F. FRANCIONI and T. SCOVAZzI (eds.), INTERNATIONAL LAW FOR

ANTARCTICA (1996); A. JORGENSEN-DAHL and W. OSTRENG (eds.), THE ANTARCTICA TREATY SYSTEM IN

WORLD POLITICS(1991); D. ROTHWELL, THE POLAR REGIONS AND THE DEVELOPMENT OF INTERNATIONAL
LAW (1996); E. SAHURIE, THE INTERNATIONAL LAW OF ANTARCTICA (1991); O. STOKKE & D. VIDAS
(eds.), GOVERNING THE ANTARCTIC (1996); J. VERHOEVE €t a (eds.), THE ANTARCTIC ENVIRONMENT AND
INTERNATIONAL LAW (1992); and A. WATTS INTERNATIONAL LAW AND THE ANTARCTIC TREATY SYSTEM
1992).
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Antarctica by conducting substantia scientific research there’®® are known as Antarctic
Treety Consultative Paties (ATCPs). The ATCPs meet (now annudly) a what have
been termed Antarctic Treaty Consultative Meetings (ATCMs), “for the purpose of
exchanging information, consulting together on matters of common interest pertaining to
Antarctica, and formulating and consdering, and recommending to their Governments,
measures in furtherance of the principles and objectives of the Treay.”3® These
‘principles and objectives include the freedom of scientific research®’ as wdl as
prohibiting military measures (induding wespons testing),® nuclear explosions, and the
disposa of radioactive waste in Antarctica®® And dthough territorid dams were not
resolved by the Antarctic Treaty, Article IV ‘froze them’ since nothing in the Tregty, or
any act done whilst the Treaty is in force, establishes, supports or denies a territorid
clam, or thebassof aclam.

Apat from the limited measures mentioned in the above paragraph, there was
nothing explicitly in the 1959 Treaty about environmental protection, though ATCPs
could make recommendations a an ATCM concerning, inter alia, the “[p]reservation and
consarvation of living resources”*®  The Tresty aso permitted ATCPs to nominate
observers, who had unlimited access to any area of Antarctica, to ensure State Parties
complied with their obligations** The Tresty now forms the pinnacle of what is the

Antarctic Treety Sysem (ATS), which aso includes measures in effect under the Treaty

the high seas within that area.” See D. Vidas, The ATS and Law of the Sea, in STOKKE & VIDAS, supra
note 32, at 76-90.

3 Art. IX(2), Antarctic Treaty, supra note 33.

3 1d. at art. IX (1).

3 1d. atart. 1.

Bd.atart. .

¥d. atart. V.

401d. at art. IX(2)(f).

“11d. atart. VII.
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and “asociated separate internationa  ingruments in force and the measures in effect
under those instruments”*? Many of these other components of the ATS have been
concerned with environmental protection. And generd internationa law rdating to the
environment may be applicable to Antarctica, whether that is cusomary internationa
law, which is binding on dl States®® or those internationa tredties that make specid
provision for Antarctica**

Despite the Antarctic Treaty lacking provisons on environmenta protection, the
ATCPs quickly recognized that one of the politicd, if not legd, obligations on them — as
a colection of States involved in Antactica — was to safeguard the Antarctic
environment.*> By 1964, they had adopted Recommendation 111-8, which had annexed to
it the Agreed Measures for the Conservation of Antarctic Fauna and Flora®® The Agreed
Messures desgnated Antarctica a ‘Specid Area of Conservation' and prohibited the
killing or capturing of the native wildlife without a permit. Harmful interference was to
be minimized. and greater protection was to be given to those mammas and birds
desgnated as specidly protected species. The Agreed Measures dso dlowed Specidly
Protected Areas to be established in which entry would be prohibited without a permit.
Areas would be designated to “preserve their unique naturad ecological system.”*’ And

between 1964 and the adoption of the 1991 Madrid Protocol, other ‘types of protected

“2 Art. 1(e), Madrid Protocol, supra note 5.

43 See J. Charney, The Antarctic Treaty System and Customary International Law, in FRANCIONI &
SCOVAZzI, supra note 32, at 80-98.

4 See, e.g. art. 4.6 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal, 1989, 28 ILM 657 (1989): “The Parties agree not to alow the export of hazardous
wastes or other wastes within the area south of 60° South latitude, whether or not such wastes are subject to
transboundary movement.”

4> See generally WATTS, supra note 32, at 209-289.

46 Agreed Measures for the Conservation of Antarctic Faunaand Flora, UK misc. 23 (1965), Cmnd. 2822.
471d. at art. VIII(D).
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areas were established, viz, Sites of Specid Scientific Interest, Specialy Reserved Aress,
and Multi-Use Planning Areas.*®

As wdl as measures taken under the Antarctic Treaty, the ATS dso includes
‘separate internationa  instruments which seek to conserve Antarctic natural resources,
viz., the 1972 Convention for the Consarvation of Antarctic Seds (CCAS)*® and the 1980
Convention on the Conservation of Antarctic Marine Living Resources (CCAMLR).>°
CCAS was adopted before there was an unsugtainable trade in commercia sedling, in an
atempt to prevent a problem before it occurred. It seeks to conserve sed populations
through, inter alia, sdting dringent catch limits (with a totd ban on hunting some
gpecies), introducing a closed season, edtablishing a rotating system of zones in which
killing is prohibited, and creating a number of specid sed reserves.  CCAS is
implemented through “nationally enforced prohibition and restraint” >* — the traditiond
approach to such problems.

CCAMLR takes a very different gpproach. It establishes a Commisson that
determines questions of conservation and exploitation.®®  Although it regulates the
commercid exploitation of species, such as krill, CCAMLR is more concerned with the
ecological effect that heavy exploitation would have on the rest of the food chain. It was
actudly one of the fird internationd conventions to take into account the wider
ecologicd impact when controlling the exploitation of a particular species.  For this
reason it was necessary for the geographica scope of CCAMLR to go beyond the

Antarctic Treaty area of south of 60° South Latitude, to the ecologica boundary of the

“8 WATTS supra note 32, at 259-260.

49 Convention for the Conservation of Antarctic Seals, 1 June 1972, 29 UST 441.

%0 Convention on the Conservation of Antarctic Marine Living Resources, 20 May 1980, UKTS 48 (1982),
Cmnd. 8714.



Antarctic marine ecosystem, the Antarctic Convergence — a biologicd/physcd
phenomenon where the colder waters of the Antarctic meet the warmer waters further
north.>® Of particular interest in CCAMLR is the mention in the preamble of the “prime
respongbilities of the [ATCPs| for the protection and preservation of the Antarctic

environment.”

3.1. Threatsto the Antar ctic Environment

Threats to the Antarctic environment™ are dther the result of adtivities from
within the Antarctic region, or they are the consequence of activities in other arees of the
world, especidly developed States. Although both will obvioudy require action to ensure
that the environment is protected, they are quditetively different in scde and effect. The
effects of a localized problem are likdly to affect a rather smal area and can hopefully be
tackled relatively easly. However, the causes of transboundary or globd problems are
less easy to regulate, and the impact is more uncertain.

As regards regiond problems, it is important to keep a sense of perspective. It
has been sad, “[o]n the one hand, there are the vastnesses of the Antarctic ice
sheet...with an enormous buffering capacity...On the other hand, there are smdl ice-free
coastal aress...where the impact of man's activities can be very considerable”®® As there
is no indigenous population, the mgor human activity in the Antarctic is scentific
research — there being presently around 50 research stations in Antarctica with over 4,000

scientigs and daff during the summer, fdling to around 1,000 during the Antarctic

L WATTS supra note 32, at 212.

52 For the functions of the Commission, see art. IX, CCAMLR.

3 d. at art. 1(4).

>4 See IUCN, A Strategy for Antarctic Conservation 19-21 (1991).
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winter>® Many of these stations are to be found in the rdatively fragile ice-free areas>®’
which is aso where much of the Antarctic fauna and flora is to be found; for certain sed
and penguin species, these areas are vitd as breeding grounds. These areas are Ao
limited in number; a mog, only two percent of terrestrid Antarctica is ice-free. Around
4,000 people cannot ive in Antarctica without leaving what has been colloquidly termed
as an environmenta ‘footprint’. It is the Sze of tha footprint in what is a largdy prigine
environment that has concerned environmentalists. The congdruction of research dations
and logidtic facilities, the existence of rubbish dumps and the wider depostion of waste
and debris’® insnstive placing of sawage outfdl pipes maine polluion from land-
based sources and support vessdls, increased air traffic, and other negative consequences
of humans living and working in Antarctic have prompted cals for greater regulation.®
These cdls were paticularly voca following the Pointe Geologie incident in the early
1980s.°° The French intended to build an airstrip to support a research gation. However,
the location aso happened to be an important breeding area for Emperor penguins. The
project was only hdted — in its origind form — following negative publicity and a generd
concern that too little attention had been pad to the environmenta consequences of the
project. But it is not only scientific research and its logistic support that thresten the
Antarctic environment. Tourism in Antarctica is an ever-increasing activity and there are

concerns that unless drictly regulated, the numbers involved could pose a thred,

%5 POLAR PUBLICATIONS HANDBOOK OF THE ANTARCTIC TREATY SYSTEM 2101 (1990).

*% |nformation from the British Antarctic Survey.

" See R. Laws, Science as an Antarctic Resource, in THE FUTURE OF ANTARCTICA 8 (G. Cook, ed., 1990):
“fragile land and inland water ecosystems are very susceptible to disturbance and pollution.”

%8 See N. Hawkes, Penguins pick up chicken infection, THE TIMES (LONDON), 15 May 1997, at 5.

%9 For proposals for an overall strategy, see IUCN, supra note 54, at 23-64.

60 See L. Kimball, Environmental Law and Policy in Antarctica, in SANDS, supra note 12, at 130.
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paticulaly to fragile terrestrid ecosystems® There are dso concerns that with more
maine transport in the region there is the increassed risk of marine pollution, and
maritime casudlties.

The externd threats to the environment can be neatly subdivided between those
which are likely to cause only locd effects, and those which are likey aso to result in
wider internationd problens®®  The former is essentidly the discovery of toxic
chemicals such as DDT and PCBs (polychlorinated biphenyls) in the tissue of Antarctic
anmds.  Whilgs some of the PCB concentraions may originae from locd marine
pollution, the vast mgority of these chemicds have travelled by ocean current from other
parts of the planet, especidly from heavily indudtridized States. A preventative approach
to this problem needs to be coordinated a an internaiond leve, and any reductions in the
concentrations in Antarctic fauna would be consequential upon the success of regimes
developed outsde the ATS.

The other externd threats to the Antarctic environment are likey to be the most
serious in the long-term and are integra components of wider globd threets, viz., ozone
depletion and climate change. Ozone depletion is the result of the atmospheric release of
numerous chemicals, such as chlorofluorocarbons (CFCs), which destroy the ozone
aoms in the dratosphere that prevent dangerous ultraviolet radigion from reaching
Eath. Increased levels of such radiation can cause, inter alia, molecular mutation (i.e,
cancer). Whilst there has been generd thinning of the ozone layer over the Earth, the
most acute problem has occurred over Antarctica with a seasona ‘ozone hole gppearing

around October and November. As wdl as affecting the productivity and reslience of

61 The ATCPs have recommended uniform reporting of tourist and non-governmental activities.
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phytoplankton, which would have negaive effects on the Antarctic marine ecosystem,
such ozone depletion could aso affect the planet’s weather systems due to the centrd role
played by the continent in these sysems. Attempts to reduce the amount of ozone
depleting chemicdls in the dratosphere have resulted, inter alia, in the 1987 Montred
Protocol on Substances that Deplete the Ozone Layer.?® As with long-range marine and
ar pollution, any ‘gains brought about by internationd and nationd efforts to tackle
ozone depletion should have a beneficid *knock-on™ effect for Antarctica.

The other globa threst to Antarctica is the anthropogenic emisson of carbon
dioxide, methane, and other ‘greenhouse gases into the atmosphere. These gases build
up and prevent heat from the sun (which is normdly reflected back into space by the
Earth), from leaving the amosphere, causing dimate change and globd warming. While
projections of future warming remain somewhat speculdive, it appears definite that there
will be a seady increase in the world's average temperature. Possible effects of this
temperaiure increase include increased desertification, famine, polewards ecologica
migration, climatic ingability, and a rise in globa sea levds. The extent of the last two
possible effects — dimatic ingability and sea levd rises — will have much to do with the
effect of globad warming on Antarctica. If temperatures do rise and continue to do O
over a prolonged period, there is aposshility of the mdting of the ice shdves. And if the

whole ice cap were to mdt — though this would likely take centuries to occur — globd sea

62 J. Cousteau & B. Charrier, Introduction, in VERHOEVE et d, supra note 32, at 5: “the Antarctic must asa
matter of priority benefit from a coherent management of the planet.”

53 Protocol on Substances that Deplete the Ozone Layer, 16 September 1987, UKTS 19 (1990), Cmnd. 977.
The Montreal Protocol has been amended three times: (i) 1990 London Amendments, UKTS 4 (1993)
Cmnd. 2132; (ii) 1992 Copenhagen Amendments, 32 ILM (1993) 874; and (iii) 1997 Montreal
Amendments, UNEP/OzL .Pro.9/12, Annex IV (1997). Moreover, the rate of reduction of the production
and consumption of the controlled substances can be adjusted through a “simplified amendment
procedure.”
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levels would rise by 65 metres® However, even a significantly less dramatic melt would
result in the flooding of low-lying areas. Numerous ice shelves have dready begun to
disntegrate. Increased temperatures in the Antarctic would aso be likely to affect globa
weether patterns with less seasond predictability in the weather.  And within the
Antarctic region itsdf, globad waming might thresten the present ecologicd baance.
The internationd legd response, s0 far, has been the adoption of the 1992 UN

Framework Convention on Climate Change® and its 1997 Kyoto Protocol %

3.2. CRAMRA and the Development of the Protocol

There was a widespread misconception that the 1988 Convention on the
Regulation of Antarctic Minerd Resource Activities (CRAMRA)® negotiated within the
ATS was a ming’s chater. And despite criticisms of some of the provisons of
CRAMRA,®® there is support for the view that CRAMRA was “one of the most
demanding and sophisticated”® agreements developed in internationa  environmenta
law. The development of dringent safeguards and inditutionad mechaniams in CRAMRA
would, it was hoped, guarantee environmenta protection if the Commisson established
thereunder ever permitted mining to occur. But CRAMRA has not entered into force, nor
has it recaelved any declarations of ratification. A Franco-Audrdian move to prevent
entry into force resulted in the ATCPs sgning in 1991 the Madrid Protocol which, inter

alia, banned mineral resource activities subject to a possible review after 50 years.  All

84 | nformation from the British Antarctic Survey.

% Qupra, note 22. See Bodansky, supra note 31.

® Kyoto Protocol, 1997, 37 ILM 22 (1998). See D. French, 1997 Kyoto Protocol to the 1992 UN
Framework Convention on Climate Change, 10 JEL 227-239 (1993).

87 Convention on the Regulation of Antarctic Mineral Resource Activities, 2 June 1988, 27 ILM 868
1988).

ég Cousteau and Charrier, supra note 62, at 7.
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this politicd and law-meking activity occurred notwithstanding the fact that it is
unknown whether minerds are to be found in Antarctica in large quantities, that much of
the technology to extract those minerds has yet to be developed, and that it is presently
prohibitively expensive to start mining in Antarctica.”

However it is wrong to presume that the adoption of the Protocol was merdly the
result of the collgpse of CRAMRA. For many, questions over the acceptability of
Antarctic minera resource activities and the necessty of ensuring comprehensive
environmenta  protection for Antarctica were two separate issues.  And the Chilean
initigtive & ATCM-XV in 1989 to address the problem of the fragmentary nature of
environmental protection in Antarctica as a result of the many recommendations adopted
over the years, and the need ingtead for a comprehensive gpproach, was without
opposition.”* It was the Franco-Ausrdian agument that minerd adtivities were
incompatible with what Antarctica should be, viz, a “natural reserve — land of science,”
that prompted tenson within the ATS. Despite nuch debate, a consensus was graduadly
reached during the Specid Conaultative Meeting in 1990 and 1991 on the provisons of a
new comprehensve indrument on environmenta protection — the Protocol. There were
numerous reasons for States not ratifying CRAMRA and adopting the Protocol. Some
fdt that CRAMRA reaulted in States with territorid clams “conced[ing]...economic

"2 Others were conscious of the influence of

clams over Antarctic for virtudly nothing.
environmenta non-governmental  organizations within their domestic sysems.  There

was aso recognition that to prevent the United Nations — which had since 1983 addressed

%9 F. Francioni, Resource Sharing in Antarctica— For Whose Benefit?, 1 EJL 262 (1990).

"0 A. GLLESPIE, ANTARCTICA: ENVIRONMENTALIST 'SVICTORY OR HIDDEN AGENDA 8 (1993).

1 L. Kimball, The Antarctic Conservation Agenda, in ANTARCTICA’S FUTURE: CONTINUITY OR CHANGE
87 (R. Herr et al, eds., 1990).
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the question of Antarctica in the anua sesson of the Generd Assembly — from
imposing something akin to a ‘common heritage of mankind status on the area,”® the
ATCPs must presarve their hegemony in reation to Antarctica This was best done
through edablishing an environmentd regime banning mining, as it would not be
possble then for States — particularly developing States — outside the ATS to argue as
they had done in the United Nations, that they were being excluded from the benefits of

the ‘carve-up’ of Antarctic resources.”

3.3. Summary of the 1991 Madrid Protocol

The Protocol signds a new phase in the regulation of activities in Antarctica’
As Article 2 makes clear, the objective now is the “comprehensve protection of the
Antarctic environment and dependent and associated ecosystems” Whilst much of what
the Protocol does will be to protect those relatively smdl aeas in Antarctica where
human activities occur, it will not prevent the State Parties taking a wider approach to
environmenta protection by designating Antarctica “a natura reserve, devoted to peace
and science”’®  And whilst this was not the language of ervironmental groups, which had

wanted Antarctica to be designated a wilderness (or world) park,”” as Brown notes, “[i]t

2 C. Redgwell, Environmental Protection in Antarctica: The 1991 Protocol, 43 ICLQ 601 (1994); quoting
Paul Keating, former Australian Finance Minister.

3 See generally, M. SHAW, INTERNATIONAL LAW 361-362 (1997).

" Redgwell, supra note 72, at 601. Moreover, J. Barnes, Protection of the Antarctic, in JORGENSEN-DAHL
and OSTRENG, supra note 32, at 196, argues that mining would de-stabilise the Antarctic Treaty and its
demilitarised status.

> On the Madrid Protocol generally, see Redgwell, supra note 72; S. Blay, New Trends in the Protection of
the Antarctic Environment, 86 AJL 377-399 (1992); F. Francioni, Madrid Protocol on the Protection of
the Antarctic Environment, 28 Tex ILJ 59-72 (1993); and D. ROTHWELL, THE MADRID PROTOCOL AND ITS
RELATIONSHIP WITH THE ANTARCTIC TREATY SYSTEM (1992).

8 Art. 2, Madrid Protocol, supra note 5.

T L. Goldsworthy, World Park Antarctica: An Environmentalist’s Vision, in HERR et a, supra note 71, at
90-93.
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is concepts rather than words which are the vita elements”’® Comprehensive protection
is concerned with ensuring that there is a coordinated and unified environmenta regime,
As another commentator suggests, the Protocol “offers an opportunity to fill the gaps in
the present arrangements”’®  Whilgt it is true tha there is litle in the Protocol thet is
paticularly novel as regards environmenta regulaion in Antarctica® it is this atempt a
comprehensveness which is laudable. Whether, of course, this is what the Protocol
achievesis open to debate !

One of the central means by which the Protocol attempts to ensure comprenensve
protection, and for that matter consstent practice amongst State Parties, is by establishing
“fundamenta considerations in the planning and conduct of al activities’®® in Antarctica
These fundamental condderations are fird, protecting the Antarctic environment and
dependent and associated ecosystems, second, protecting its intrindc, wilderness and
aesthetic values, and third, protecting its vaue as an aea for conducting research,
epecidly that which has globd relevance. Article 3.2(@) requires tha those human
activities that do occur do so with as limited “adverse impact” as possble. Article 3.2(b)
lits those impacts which are to be avoided, including “adverse effects on climate”
“dgnificant changes in the amospheric, terredrid...glacid or marine environments,”
“detrimental changes’ in the status of species, and “subgtantia risk to, areas of biologicd,

scientific, higoric, aesthetic or wilderness sgnificance”  Article 3.4(b) requires that the

8 A. Brown, New Proposal: The Natural Park, in VERHOEVE et al, supra note 32, at 100.

9 Blay, supra note 75, at 385.

80 Redgwell, supra note 72, at 599.

81 Compare P. SANDS, PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW (VOL. 1) 529 (1995): “the
most comprehensive and stringent regime...anywhere in the world,” with ROTHWELL, supra note 32, at
385: “it cannot be said that the Protocol represents the very best efforts of the ATCPs to protect the
Antarctic environment.”

82 Art. 3.1, Madrid Protocol, supra note 5.
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Parties modify, suspend or cancel certain activities® if they “result in or threaten to result
inimpacts’ “incongstent with those principles.”

Activities in Antarctica are <Subject to “prior assessments...and informed
judgments’ concerning the eactivities effects on the Antarctic environment.  Article
3.2(c) appears to apply this generd obligation to al activities in Antarctica However,
Artide 8 and Annex | dgrengthen this requirement by edablishing a dructured
environmentd  impact assessment  (EIA) procedure®*  This is applicable to ll
governmental and non-governmental activities that require advance notice, except those
likdy to have less than a “minor or trangitory impact”®®  An adtivity which has been
shown to have no more than a minor or trangtory impact following the preparation of
wha the Protocol terms an Initid Environmentd Evauation, can proceed® But an
activity that is likdy to have more than a minor or trandgtory impact is subject to a
Comprehensve Environmentd Evauation (CEE)®’ The CEE must be particulaly
detailed and include consideration of direct, indirect, secondary, and cumulative impacts,
potentidly mitigatory measures, and possble dternatives, as wel as identify gaps in
knowledge® A Sate Paty cannot permit such activities to proceed until the ATCPs
have had time to comment on the CEE. It is important to note that unlike CRAMRA,
find decisons on whether to proceed following an assessment of the impact are taken by

the party involved, not any centrd inditution. As Redgwdl notes, Annex | reies on

83 For “advance notice activities,” viz., expeditions and stations, see art. V11(5), Antarctic Treaty, supra note
33
84 Redgwell, supra note 72, at 616-622.
:2 Art. 2, Annex |, Madrid Protocol, supra note 5.
Id.
871d., at art. 3.1, Annex I.
8 |d. at art. 3.2, Annex .
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“sdf-assessment and sdlf-monitoring”®®  The role of the ATCM and the Committee on
Environmental Protectio® — established by the Protocol to advise the ATCM on this and
other matters— is grictly limited.

“Any ectivity relding to minerd resources’ is prohibited under Artide 7. This
term is not defined under CRAMRA, causng potentid problems. The only thing the
Protocol does say is that mineral resource activities for scientific research are outsde this
prohibition. As Bush comments® the disinguishing factor between minera ativities
for scientific research and other minerd activities, though not made explicit in the text, is
the purpose behind the activity — why is the informaion being sought? In an
interpretetive declaration to the Protocol, Chile said that it understood Article 7 as
forbidding “minerd adtivities in al their phases”®? induding prospecting. This must be
the correct interpretation of the text. But this prohibition is not necessarily permanent.®®
It could be amended a any time by the unanimous agreement of dl ATCPs in line with
the procedure under Article XII.1 of the 1959 Antarctic Treaty. Article 25 of the Protocol
adso alows a Review Conference to be cdled after 50 years following the Protocol’s
entry into force® Provided a modification receives the support of the mgority of the
parties and three-quarters of those States which were ATCPs at the time of the Protocol’s

adoption, a State need not wait until such a modification has entered into force®  Artidle

8 Redgwell, supra note 72, at 621. See Francioni, supra note 74, at 61: “the EIA Annex can be termed
minimalist.”
% Arts. 11-12 and art. 3.4, Annex |, Madrid Protocol, supra note 5.
91 W. BUSH, ANTARCTICA AND INTERNATIONAL LAW, Part AT91C, 23 (1991-).
92

Id. at 24.
9 |d. a 71: “apermanent ban can in astrict sense never be achieved by atreaty given the competence of all
the parties...to agree to amend atreaty at any time.”
% Following the entry into force of the Madrid Protocol in 1998, this Conference could be convened in
2048.
% Art. 25.4 of the Madrid Protocol requires ratification by three-quarters of ATCPs (including all state
parties that were ATCPs at the time of the adoption of the Protocol) for the amendment to enter into force.
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25.5(b) dlows the State to give notice of its intention to withdraw from the Protocal three
years dter the adoption of the modification, the withdrawa teking place two years after
that. Article 25.5(8) requires a ‘binding legd regime on Antarctic minera resource
activities' to bein place before amodification to Article 7 can enter into force %

It is not my intention to study in detall al aspects of the Protocol in this paper,
and that which is important but has not yet been sad will mog likdy be discussed in
some form below. However, for completeness, a few words on the dructure of the
Protocol. The Protocol is a framework treaty in that numerous annexes (with smplified
amendment procedures) are atached thereto. They are an integrd part of the Protocal.
Annex Il concerns the protection of fauna and flora and largely replaces the 1964 Agreed
Measures.  Annex 1l involves the regulation of wadte disposa and waste management.
Annex 1V tries to prevent marine pollution and incorporates much of the Convention for
the Prevention of Pollution from Ships (Marpol 73/78).5” Annex V (which was added to
the Protocol at the ATCM following the Protocol’s adoption), concerns area protection
and management. It dmplifies the present sysem and establishes Antarctic Specidly
Protected Areas (ASPAS), which will replace Specidly Protected Areas and Sites of
Specid Scientific Interest and Antarctic Specidly Managed Aress.  Both will require
management plans®® but only ASPAs will reguire a permit to enter.’”®  Returning to the

Protocol itsdlf, parties are aso required, inter alia, to undertake “regular and effective

% BusH, supra note 91, at 72: “it isimportant that “any such modification” ...embrace the minerals regime
as well as the specific amendment to Article 7 so that the three years will not start running until the text of
the minerals regime plus the amendment to Article 7 has been adopted.”

7 International Convention for the Prevention of Pollution from Ships, (Marpol 73/78), 2 November 1973,
UKTS 27 (1983), Cmnd. 8924 (as amended).

% Art. 5, Annex V, Madrid Protocol, supra note 5.

91d. a art. 3.4 Annex V.
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100 of activities for adverse impacts, to establish contingency plans to respond

monitoring
to incidents,'®! to provide annua reports on the implementation of the Protocol,%? and to

“undertake to elaborate rules and procedures relating to liahility for damage.” 1%

4. Sustainable Development and the 1991 Protocol

Whilgt sudainable development and Antarctica are discrete areas of internationa
law and palicy, it is the intention of this paper to go beyond treating them as separate
issues and to draw them together to andyse their rationship so as to consder the effect
that each has, or might have, on the other. In paticular, the paper will discuss the
synergies between the emerging principles of sustainable development and those to be
found in the 1991 Madrid Protocol. It will be argued that, as Antarctica is a particularly
sendtive environment, and one that is important to the biophere, sustainable
development requires that activities there are subject to more stringent conditions and
grester levels of environmental protection. The sensitivity and lower carrying capacity'®
of Antarctica should be centrd factors in determining the acceptability of an activity.
Whether an activity is sustainable or not cannot now be determined in advance without
reference to the environment in which it is to occur, or which it will affect. This
interpretation of sustainable development is not necessxily the same as that in Our
Common Future or the 1992 Rio Declaration. But as there is no generdly agreed legd

meaning or definition of sustainable development as ye, it is important that opinions

10014, at arts. 3.2(d) and (€).

101 g, at art. 15.

10219, at art. 17.

103 1d. at art. 16. See A. Aust & J. Shears, Liability for Environmental Damage in Antarctica (1996)
RECIEL 312-320.

104 JUCN, UNEP and WWF, supra note 15, at 210: ‘“carrying capacity’ — capacity of an ecosystem to
support healthy organisms while maintaining its productivity, adaptability, and capability of renewal.”
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continue to be expressed on what is the best way to reconcile environmental protection
and economic development. Interpreting the concept of sustainable development through

its gpplication to Antarcticais arguably a good way to examine the issues.

4.1. Justificationsfor Protecting Antarctica

Severd reasons might be put forward for why the Antarctic environment should
be protected.!®® The same reasons can dso be used to justify the arguably high level of
protection in the Protocol. These reasons are not mutudly exclusve and they are in
many cases highly compatible In fact, it is often a combinaion of such factors tha
generates sufficient pressure for the international community to take action. Of course,
some of the factors are purdly politicad with only an indirect interest in ensuring that the
environment is protected. One example as regards the Protocol is the maintenance of the
hegemony of ATCPs over Antarcticaa.  The States involved want to ensure that they retain
their control over the continent and not let this pass to the United Nations. This
obvioudy has little to do with environmenta protection, though it might have a lot to do
with wider questions of development as such States retain control over future decison
meaking for such issues as minerd resource activities.

Rather than such overtly politicd motives, the remainder of this paper looks at the
‘environmenta’ reasons for protecting Antarctica, whether they be to protect the
environment per se, or to protect the environment as a means of guaranteeing some other

purpose. In paticular, it is the intention of this paper to focus on five reasons. These are

105 1UCN, supra note 54, at 65.
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(8) to maintain its ecologica integrity; (b) to protect its role in the biosphere’® (c) to
guarantee its insrument vaue, (d) to safeguard future generations interests, and (€) to
protect the inherent vaue of Antarctica They represent a range of values that have had a
dggnificant role in determining the bdance achieved between preserving the Antarctic
environment and permitting human activity to occur. These vaues are the philosophica
basis of the Protocol. They are dso important not only because they are reflected in the
Protocol, but because the States that hold them will use them in interpreting and
implementing the Protocol’s provisons. The five reasons liged above are particularly
congpicuous in the Protocol, and especidly Article 3 which contains the “environmenta
principles”  Article 3 taks broadly about ‘ecosysems’ the “intringc vaue of
Antarctica,” its “vdue as an area for...research” (especidly research on the globd
environment), and “its wilderness and aesthetic values” It then ligts those effects that are
to be avoided; these include damage to the dimate, ar qudity, the locd wildlife, the
maine environment, and areas of dgnificance for, inter alia, science and wilderness
vaue. Annex V on Area Protection and Management requires the designation of ASPAS
where dtes have “outdanding environmental, scientific, historic, aesthetic, or wilderness

vaues, and combination of those vaues, or ongoing or planned research”'%’

It is
therefore, clear that the Protocol takes a multi-faceted philosophical approach to the
protection of Antarcticaa As has dready been dated, these vaues are not necessarily

incompatible, but can actudly be complementary, dthough some criticize such an

108 |UCN, UNEP and WWF, supra note 15, at 210: ‘“Biosphere’ — the thin covering of the planet that
contains and sustainslife.”

197 Art.3.1, Annex V, Madrid Protocol, supra note 5.
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approach because “the target of protection...which oscillates between space (i.e. area)
related and function-related aspects remains vague.” 1%

The paper looks a each of the five reasons listed above in turn and discusses their
effect on the Protocol and their compatibility with sustainable development. It is
important to emphasize that the provisons of the Protocol used as examples to highlight
the reasons for protecting Antarctica are merdly illudrative of the point being made, and
are as likey to have been informed by the other reasons as the one for which they are an

illugration.

4.1.1 The Conservation of Antarctic Biodiversity

It is axiomatic that one of the mogt fundamenta reasons for protecting Antarctica
is to ensure that its ecologica integrity is maintained. As was noted above, Antarctica
has a unique web of ecosysems, with interdependency between marine and terrestrid
life. To mantain these ecosystems, not only must the organisms be conserved, but the
nortliving dements must also be protected. The World Conservation Union believes that
the conservaion of the Antarctic environment should be a “principd objective of
internationd policy” 1% and, noting the vulnerability of its ecosystems, it argues that those
organiams that are rare, endangered, or endemic should be specificdly protected. Any
exploitation of living resources must be done on a sudainable bass. As one
commentator notes, it is important to “mantain...the integrity of the environment as a

whole as wdl as preventing locdized impacts...In this view, environmenta protection is

108 3. Kammerer, The Protocol on Environmental Protection to the Antarctic Treaty, 45 LAW & STATE 74
(1992).
1991ycN, supra note 54, at 25.
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a vauable god in its own right, not just as a contributing factor to resource sugtainability
and scientific investigation.”**°

The ATCPs, “convinced of the need to enhance protection,”*'! have recognized
the importance of conservation of loca ecosystems in the Protocol. Its am of providing
“comprehensive protection” in Antarctica will not necessarily be essy to implement, but,
by adopting this idea of comprehensveness, a fundamentd first step has been taken. It is
recognition that there is little meaning in protecting the environment againg one threat if
others are left unregulated. The basic standard of behaviour in Antarctica is now to be
found in the principles edtablished in Article 3. And whilg these principles can be
criticized for being ambiguous in ther terminology (eg. “significant changes’''?), they
edablish in advance what will be expected of dl those who go to Antarctica The
inditutiondizetion of an environmental impact assessment procedure in Article 8 and
Annex | is one of the principd means of anticipaing future threats dthough the
threshold of “minor or transitory impact” is not necessarily an easy standard to apply.*?
However, the sengtivity of the Antarctic environment to damage and the likely impact on
locd ecosystems must be overriding condderaions in determining this impact.  The find
report of ATCM-XXI (1997) records that ATCPs taked of the assessment of activities
being “context dependent.” A centra dement of any assessment should be consderation

of the cumulative impact of proximate activities, as required by the more detailled CEEs.

Such assessments are pivota as the carrying capacity of many Antarctic aress is that

M0 B LIOT, INTERNATIONAL ENVIRONMENTAL POLITICS PROTECTING THE ANTARCTIC 52 (1994).

11 preamble, Madrid Protocol, supra note 5.

112 Kammerer, supra note 108, at 74. She considers ‘significant’ to be an anthropocentric term that is
inapplicable to protecting the Antarctic environment.

113 See . Vicuna, The Effectiveness of the Protocol on Environmental Protection to the Antarctic Treaty, in
STOKKE and VIDAS, supra note 32, at 191.
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much lower than esawhere!* The Protocol acknowledges the importance of avoiding
such cumulative impacts when it requires a Article 6.1(d), cooperation between the
parties to avoid “ excessve concentration” of research saionsin any one area.

The Protocol has also adopted specific substantive rules on particular topics to try
to ensure that, inter alia, Antarctica’s ecologica baance is preserved. The dringency of
many of these rules is the result of dedgnaing Antarctica a ‘naurad reserve’ the
intention being that the rules ensure tha this is what Antarctica remains. Of course, one
means of implementing a naturd reserve would be to prevent dl humen adtivity.!™®
Whilg this is an unredigtic option as regards the whole continent, the philosophy behind
this type of reserve can be seen in the designation of ASPAs that require a permit to
enter.  Although Watts congders the designation of Antarctica as a natural reserve is of
litle legd significance® Rothwell believes it places on the ATCPs a “greaer
responsibility...to maintain, protect, and preserve’l’ the environment. If Rothwell is
correct and the desgnation has legd dgnificance for the level of protection to be
achieved in Antarctica, the annexes to the Protocol must then be one of the centrd means
by which this responghility is exercised.  All annexes contain rules that will hopefully
reduce the impact of human activity on affected ecosystems, Annex Il on wase
management, for example, prohibits the import of certan types of products into

Antarctica and requires the complete remova from Antarctica of certain types of waste.

However, it is Annex |l on Consarvation of Antarctic Fauna and Flora, and Annex V on

114 ANON, ANTARCTIC SCIENCE INTO THE 215 CENTURY 23 (1995): “polar regions are considered to be
unable to withstand as much pollution loading and other types of human impact as el sewhere.”

15 see, e.g. Manzoni, Environmental Hazards in Antarctica and Man's Impact on the Antarctic
Environment, in INTERNATIONAL ENVIRONMENTAL LAW FOR ANTARCTICA 88 (F. Francioni, ed., 1992):
“the “keep out” concept isanecessary requisite for all natural reserves.”

18 WATTS supra note 32, at 277.

17 ROTHWELL, supra note 32, at 380.
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Area Protection and Management that contain the most direct rules on conservation. But
in many ways, the word ‘conservation’ could be replaced by ‘preservation’'® As
regards Annex Il, the “[tJaking or harmful interference’ of fauna and flora is prohibited

t;119

without a permi this permit being issued only in limited circumstances, such as “to

” 120

provide for unavoidable consequences of scientific activities The permits issued

mugt not individudly or collectively hinder the “natural reproduction” of gpecies, the
maintenance of the “diversity of species” or the “baance of the ecologica systems”'#
Those species protected under Annex |l are not being subjected to a regime of sustainable
utilization, but ae granted subdantidly greater protection. Smilaly with aea
protection, those aeas that are designated — paticulaly as ASPAs — ae heavily
protected, with any activities that ae not prohibited teking place under drict
management.

Conservation in itsdlf is not a controversa aspect of sustainable development; it
is actudly one of the basic presumptions that underlie the concept. Our Common Future
(which has a specific section on Antarctica), talks of the need to “conserve its unique
environment,”*?? and states that the ‘fragile ecosystem’ should not be destroyed by

minera activities lacking sringent safeguards'®® At a more generd level, the World

Commisson notes that “[sludtainability requires the conservation of environmenta

18 b Pearce and R. TURNER, ECONOMICS AND NATURAL RESOURCES AND THE ENVIRONMENT 311
§1990): ““preservation” [is used] to describe the non-devel opment option.”

19 Art. 3.1, Annex I, Madrid Protocol, supra note 5.
12014 at art.3.2(c), Annex II.
12114, at art. 3.3, Annex 1.
122 \WCED, supra note 7, at 279.
123 |d. at 284. The World Commission, however, did not completely rule out mining: “it is important that
no minerals activity takes place until [certain] conditions have changed, and then only in consonance with a
regime that guarantees implementation of the most stringent standards needed to protect the continent’s
environment and share the proceeds equitably.”



resources.”*?*  The internationd community had acknowledged five years earlier the
importance of conservation with the adoption a the UN Generd Assembly in 1982 of the
World Charter for Nature!?® And whilst the 1992 Convention on Biologica Diversity
differentiates between ‘sudtainable utilizetion' and ‘consarvation, others have teken a
wider gpproach in defining the teem.  The Expet Group on Environmental Law that
reported to the World Commisson saw conservation as embracing “preservation,
maintenance, sudainable utilization, redtoretion, and enhancement of a naurd
resource”?® A smilar gpproach is taken in Caring for the Earth, which divides
conservation into three dements, viz, oconsarving life-support systems, conserving
biodiversty, and usng resources sustainably. It goes on to note tha the Earth's carrying
capacity should not be exceeded, and that as regards protected areas, remaining natura
ecosystems should be protected unless there are “overwhelming reasons for change”!?’
It is therefore not a question of whether conservation is itsef compatible with sustainable
development, but how it is related to the more development-orientated aspects of the
concept.}?®  Conservation and economic development are not necessarily easy notions to
reconcile. But despite this generd tenson, as regards Antarctica it seems that with the

adoption of the Protocol, State Parties are prepared to accept giving primecy to the

consarvation of its ecologica processes!?®  Bowman's comment that the “desire to

12414, at 364.

125 \World Charter for Nature, 28 October 1982, UNGA Res. 37/7.

126 WCED Experts Group on Environmental Law, ENVIRONMENTAL PROTECTION & SUSTAINABLE
DEVELOPMENT 9 (1987).

127 1JUCN, UNEP and WWF, supra note 15, at 33.

128 G, Handl, Sustainable Development: General Rules versus Specific Obligations in SUSTAINABLE
DEVELOPMENT & INTERNATIONAL LAW 38, n.16 (W. Lang, ed.., 1995): “unless “ sustai nabl e devel opment”
is deemed to contain also an essential preservationist aspect, and not just to reflect an instrumentalist,
development-orientated view of environmental resources, true sustainability will remain an elusive goal.”

129 Moreover, non-parties such as Malaysia (which had previously advocated a common heritage regime in
the UN) noted “[i]t would be to the benefit and in the interest of mankind to ban all prospecting and mining
activitiesin Antarctica,” UN Doc. A/C. 1/44/PV .44, 19.
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preserve diverdty...may be increased by reference to its rarity is surely gpplicable to

ecological consarvation in Antarctica  Moreover, “full conservation...might aso achieve
a relevant economic role in the long term...[it being] of immense vaue to posterity.”*3!

The exact nature of this “economic role’ is unclear; dthough various ideas of poderity

are discussed below.

4.1.2 Antarctica’ s Role in the Biosphere

Antarctica is of particular importance to the rest of the planet. It has a magor
effect on the globa climate, atmosphere and oceans. As Bob Hawke, former Audrdian
Prime Miniger, has sad, “this irreplacesble environment is...extremey fragile and

1132

criticdly important to the whole globa ecosystem. The Protocol recognizes this
wider role for environmenta protection in Antarctica as beng “in the interest of
mankind”**®  The designation as a naurd reserve highlights this specid datus  The
Protocol requires that activities in Antarctica “be planned and conducted” so as to “limit
adverse impacts’ not only on the Antarctic environment, but also on “dependent and
asociated ecosystems,” and avoid, inter alia, “adverse effects on climate or weather
patterns.” Such ecosystems and physical processes may extend beyond the limit of the
Antarctic Treaty area, but nevertheess are potentidly affected by the consequences of

activities in Antarctica®™*  And whilst there was much concern tha minerd resource

130 M. Bowman, The Nature, Development and Philosophical Foundations of the Biodiversity Concept in
International Law, in INTERNATIONAL LAW AND THE CONSERVATION OF BIOLOGICAL DIVERSITY 28 (M.
Bowman & C. Redgwell, eds., 1992).

131 MANZONI, supra note 115, at 88.
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134 Kammerer, supra note 108, at 74: “the Protocol does not go so far as to treat the biosphere as protected
assets; on the other hand, with “ dependent and associated ecosystems” it includes protected assets beyond
the scope of the Treaty.”
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activities would result in threats to these ecosystems and processes, Kimbal beieves that
regulating the “burgeoning range of activities’ which ae now actudly occurring in
Antarctica is fa more important in maintaining Antarctica’s role in the biosphere®
Moreover, it should aso be noted that with Antarctica threstened by globd warming and
climate change, its environment also needs to be preserved so that it can better withstand
the impact of such threats. As was mentioned above, the scale of the globd effect will, to
an extent, depend upon the impact on Antarctica.

If, as is suggested, Antarctica has a specid role in mantaning the planet’'s
equilibrium, how important is protecting this role in achieving sustaingble development?
At a gened levd, Caring for the Earth argues that “the gtructure, functions...of the
world's naturd systems’*3® must be preserved, and tha the life-support systems — those

processes “that keep the planet fit for life*”

— mug be specificaly conserved. A amilar
emphass is given in the report of the World Commisson’'s Expet Group on
Environmentd Law, which, a Aride 31, notes tha Sates should “maintan

"138  Antarctica is one such

ecosystems...essentid to the functioning of the biosphere.
ecosysem and should therefore be specificadly protected.  Nagendra Singh, former
Presdent of the Internationd Court of Judice, summarizes these idess when he
comments that “the primacy of the environmenta factor in the ‘internationd commons
[by which he includes Antarcticg)...[is] a matter of vita importance...and recognized as
a conditio sine qua for the hedth of humanity.”**® The means by which the Protocol

ensures that the biosphere is not damaged by anything that happens in Antarctica is, of

135 KIMBALL, SOUTHERN EXPOSURE 35 (1990).
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course, through the same rules and regulations that are aso intended to conserve the
ecological integrity of Antarctica  This interrdaionship between locd, regiond and

global conservation is apparent.

4.1.3 The Interest of Future Generationsin Antarctica

A centrd conceptua, and emerging legd, aspect of sudtainable development is
thet the environment and its natural resources must be conserved so as to benefit future,
as wel as present, generations'®® Professor Brown Weiss is largdy credited with
coining the term ‘intergenerationd equity’ to describe this relaionship between, and
within, generations. She argues tha the present generation holds the planet on trust for
future generations, but as ‘beneficiaries of an ealier generation itsdf, the present
generation is entitled to “use and bengfit from” the resources of the planet. There is a
mutudity of obligations and rights between generations as dl generaions hold the planet
“as a partnership.”***  Her work is largey the result of the Brundtland definition, which
argues that the needs of future generations must not be compromised as a result of
devdlopment in the present generation. Brown Weiss divides intergenerationd equity
into three fundementa dements’*?  Firt, there should be conservation of options for
future generations —the diversity of the resource base should be conserved so as to dlow
future generations to have the freedom to make their own choices. Second, there should
be conservation of qudity —the environment should be passed on to the next generation in

the same condition as when the present generation received it. Others have argued,
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however, that increases in ‘man-made capita’ (i.e. technology) can compensate for a
decrease in the ‘naturd capitd’ that is passed on to future generations'*® And third,
there should be conservation of access — dl members of the present generation should
have equitable access to naturd resources. Intergenerationa equity can be seen, in some
form, in many internationd tregties and other documents™** but is particularly noticesble
in the 1992 Rio Declaration which a Principle 3 requires that “[t]he right to development
must be fulfilled so as to equitably meet development and environmenta needs of present
and future generations” The overt anthropocentrism®® of intergenerationd eqity has
been subject to some criticism, but for others there are a number of other problems and
paradoxes with the principle, some being “practicaly impenetrable”'®  One particular
problem is that of non-renewable resources, how can the interests of future generations
be squared with the finite nature of such resources? Caring for the Earth recognizes this,
and recommends that their use be minimized and aternatives found where possible X4’

The prohibition a Article 7 of the Protocol on minera resource ativities provides
a ussful means by which to look & the tensons within intergenerationdl equity. The
Protocol recognizes the importance of Antarctica to future generdtions, particularly in the
preamble where it dates that the protection of the Antarctic environment “is in the
interest of mankind as a whole’ — which must be read as referring to mankind yet to

come, as wdl as the present generation. However, if the ban on mining as a centrd
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festure of the Protocol “is in the interest of mankind as a whole” how is this to be
reconciled with the existence of an amendment procedure in Article 25 that would alow
such a ban to be lifted? One of the arguments presented during the negotiations was that
the State Parties had no right to restrict the choices of future generations. Trigan Gard-
Jones, a British minister, questioned the right of ATCPs “to foreclose the options of
future generations — living in very different circumstance to our own”'*®  Such views
recognized that by the middle of the twenty-first century there may well be a red need to
use the potentid minerd reserves in Antarctica to compensate for depleted stocks
dsawhere!®®  And by then, the technology would hopefully have improved to such an
extent that the enwironmenta risks of mining were consdered ‘acceptable’
Environmentd groups have drongly criticized such views, arguing that the use of such
minerds is the cause of the present threat of climate change, and that the precautionary
principle demands that States reduce their use of such minerds and develop dterndive
energy sources. Minerd resource activity in Antarcticawould be totaly contrary to this.
However, if such an argument, whils compeling, fals to prevent the clamour for
Antarctic mineral deposits, can intergenerational equity provide reasons to foreclose, in
advance, mining in Antarctica? Yes, it probably can. Whilg the ‘conservation of
options may permit each generdion to determine its own needs, the obligation on a
generation to conserve the qudity of the planet for the next generaion is arguably an
overriding obligation, especidly where such use of the environment by one generdtion

would permanently damage that environment. And teking the argument one step further,

148 C. Redgwell, Antarctica, 40 ICLQ 980 (1991); the quotation was taken from a letter to British Members
of Parliament dated 19" December 1990.



even where there is only a threat of irreversble damage, such an activity should be
prohibited, especidly where it would affect a paticulaly sendtive and pivotd
environment, such as Antarctica To summaize, the preservatiion of Antarctica is
arguably a sine qua non for fulfilling the ‘environmentd’ needs of future generaions as
required by Principle 3 of the Rio Declaration, mining being incompatible with thet
preservation. Of course, it might be argued that with the development of safe Antarctic
mining technology, environmentd damege would become less likdy and that mining
would not cause irreversble damage. However, if it is the retention of the pristine nature
of the Antarctic environment, rather than it not being irreversbly damaged, that is the
messure of the ‘qudity’ which is to be preserved, mining would ill be incompatible
with the protection of Antarctica. Unfortunatdly, the present ban on mining has probably
& much to do with politics as environmenta protection.®® And if this is the case,
“Antarctica has not been saved. The decison on its fate has been postponed until a later

dae.” 151

4.1.4 Protecting Antarctica’ s Instrumental Value

Scientific  research has been the central activity in Antarctica sSnce the
International Geophysicl Year 1957-1958.°2 The 1959 Antarctic Treaty taks of the
“freedom of scientific investigation” and the obligation of ATCPs to cooperate in
facllitating this It is dso apparent that one of the centra reasons for adopting the

Protocol is to protect scientific research in Antarctica, the preamble noting “the unique

149 See K. SUTER, ANTARCTICA: PRIVATE PROPERTY OF PUBLIC HERITAGE 46 (1991): “aEuropean delegate
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opportunities Antarctica offers for scientific monitoring of and research on processes of
globd as wel as regiond importance” The desgnation of Antarctica as a “naturd
reserve, devoted to peace and science’ adso emphasizes the continued importance of
Antarctic research and monitoring.  Article 3.3 taks of the “vaue’ of Antarctica being
used for science; this is an insrumentd vaue, a vaue that is gained through the use to
which it is put. The anexes to the Protocol make specific provison to ensure this
scientific value is safeguarded.  Annex | on environmental impact assessment requires
congderation be given to the consequences of the proposed ectivity on scientific
research.’®  Annex 11l on waste management requires that the impact of waste production
and digposad on scientific research be minimized.™* And one of the reasons for granting
protected status under Annex V isthe scientific value of the area®®

Some have commented upon the fact that scientific activity is now subordinated
to environmenta protection and may suffer as a result.  Kimbdl beieves that the

Protocol should “reinforce [scientific research], not oppose it.”*®

However, this is to
confuse the importance of scientific research per se with that of the scientific activities
that actudly teke place As A Strategy for Antarctic Conservation notes, a pristine
environment not only dlows excdlent research opportunities of the Antarctic
environment, but provides both a basdine for measuring environmental degradation

dsawhere on the planet and dlows for the monitoring of globa change®®’ The stientific

value of a prigine Antarctic environment can be damaged by any activity, including the
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consequences of underteking scientific research, if it is not adequatdy regulated. The
logigic and human effects of having scientids in Antarctica can be particulally damaging
because many of the bases are closdy dStuated, resulting in a cumulative impact.  If
sugtainable development is taken to apply to dl human activities — induding sdentific
research — and not just those promoting economic development, then dl activities must
be caried out in a sustanable manner respecting the environment, no mater how

beneficid the results of such activities may be for the internationa community.

4.1.5 Safeguarding the Inherent Value of Antarctica

There is little doubt that Antarctica is specid for most nations and peoples of the
world. It inspires a sense of adventure and a love of nature®®® Such fedings can be
detected in the wording of the Protocol itsdf. But can such ideas be compatible with
udainable devedopment?  And whils Antarctic tourism and expeditions ae the
consequences of these fedings, this section is less concerned with such activities — the
regulation of which can be judtified under the other reasons mentioned above — and more
concerned with the non-consumptive ideds held about Antarctica The Protocol places
paticular importance on such vadues and edablishes amongst the fundamenta
condderdions in Article 3, “the intringc vadue of Antarctic, including its wilderness and
aeshetic values” Areas of “higoric, aesthetic, or wilderness’ sgnificance must not be
degraded,®™® and as with the other values mentioned in Artide 3, an activity might even

be cancdled under Article 3.4(b) if the activity threatens to negatively affect them.

198 1d. at 1.
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Mention is dso made of such vaues throughout the annexes, and ASPAs can even be
designated soldly on the basis of their existence.

But how are these terms to be defined? They are inherent vaues — vadues which
humans place upon the environment'®® — and do not necessarily have an established
meaning. Wilderness was once defined as “a tract of solitude and savageness”*®* Most
definitions see the limited human impact as a centrd feature of something being a
wilderness'®?  And whilst nearly dl the World Conservation Union's categories of
protected areas'®® seem to see the environment as having an insrumentd use — if one
amply of education — it does include the category of “Naurd Monument/Natura
Landmark” where “dgnificant naturd features [with] unique characteridics’ should be
preserved.  Others have gone further and argued that areas such as Antarctica should be
protected not because of their ‘natural characterigtics’ but because ether they symbolize
human freedom (‘the monument argument’), or because they are necessary for human
crediivity (‘the naturd humen ontogeny agument').!®*  But are such vaues, which
redidicdly hed little to do with the politicd and legd protection of Antarctica,
compatible with sustaindble development? Many would say ‘no’. However, | think it
depends upon one's definition of ‘deveopment.”” Some would argue that development
is soldy concerned with eradicating poverty, meeting basc needs, and ensuring an
increesed materid  gtandard  of  living. Others would see devdopment as dso
encapsulating good governance, respecting human rights, and ensuring good hedth and

adequate education. However, development can aso be seen in a more holigic way, it
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being concerned with the wdl-being of human beings a dl levds, whether that be
economic, socid, physcd, or  spiritud.  If human society places an inherent vaue on
Antarctic, it does so for a reason and it would be consequently deprived if that vaue were
log. If this is true, protecting Antarctica for non-consumptive reasons can be compatible

with sugtainable development.

5. Conclusion

This paper has examined the issue as to the place of environmentd protection
within the broader concept of sustainable development by relating it to the 1991 Madrid
Protocol to the 1959 Antarctic Treaty. What this paper has shown is that sustainable
devdopment is not only compatible with a high level of environmenta protection, but
arguably actudly requires it. Of course, the paper is not suggeding that the leve of
protection within the Protocol is what is required generdly — this would be impracticd;
rather, it is saying that the extent and acceptable impact of human activities in any given
area must be ‘context dependent.” That is to say, for an activity to be sustainable it must
be within the carrying capecity of the affected ecosysems. Whilg the utilization of
environmental resources may be one of the principd means through which development
occurs, the protection of that environment ensures such development remains sustainable.
Effective environmental protection is therefore a precondition for achieving sugtainable
development. And as regards Antarctica and other aeas of the biosphere — such as the
ranforests — which not only play host to unique ecosystems, but have a wider importance

in supporting life on Earth, specific attention should be pad to preserving ther integrity.
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This will inevitably meen placing severe limitaions on human activities in these aress.
The role of internationd and nationd law is to ensure that this is achieved. These lessons
ae being leant in Antarctica, but they are lessons of generd reevance and must be

gpplied more widdy if sustainable development is to be achieved and then maintained.
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